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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 10, 101, 111, 123, 128, 141, 143, 145, 148, and 159 
(T.D. 94-51) 


EXPRESS CONSIGNMENTS; FORMAL AND INFORMAL 
ENTRIES OF MERCHANDISE; ADMINISTRATIVE EXEMPTIONS 


RIN 1515-AB53 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim regulations; solicitation of comments. 


SUMMARY: The amendments contained in this document are being 
published as interim regulations to implement certain statutory 
amendments to the Customs laws regarding administrative exemp- 
tions. These statutory amendments are contained in the Customs mod- 
ernization provisions of the North American Free Trade Agreement 
Implementation Act. Also, the interim regulations clarify the proce- 
dures for shipments brought into the United States by express consign- 
ment operators or carriers and make clear that all shipments carried 
into the United States by express consignment operators or carriers are 
required to be entered, unless specifically exempt from entry. These 
interim regulations also implement the Customs modernization provi- 
sions in the North American Free Trade Agreement Implementation 
Act exempting from entry certain merchandise (undeliverable ship- 
ments, railway freight locomotives and cars, and instruments of 
international traffic). 


DATES: Interim rule effective July 28, 1994; comments must be 
received on or before July 13, 1994. 


ADDRESSES: Written comments (preferably in triplicate) must be sub- 
mitted to U.S. Customs Service, ATTN: Regulations Branch, Franklin 
Court, 1301 Constitution Avenue, NW., Washington, D.C. 20229, and 
may be inspected at the Regulations Branch, 1099 14th Street, NW, 
Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff, Office 
of Regulations and Rulings, (202-482-7040). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, the President signed into law Public Law 
103-182, the North American Free Trade Agreement Implementation 
Act (107 Stat. 2057). Title VI of this Act, popularly known as the Cus- 
toms Modernization Act (the Act) amended certain Customs laws. Sec- 
tion 651 of the Act amended § 321, Tariff Act of 1930, as amended 
(19 U.S.C. 1321). 

Before its amendment by the Act, § 321 authorized administrative 
exemptions from duty and taxes on articles such as gifts and personal 
and household goods, and in certain other situations. Specifically, § 321 
authorized the Secretary of the Treasury, in order to avoid expense and 
inconvenience to the Government disproportionate to the amount of 
revenue that would otherwise be collected, to disregard a difference of 
less than $10 between the duty actually due on an entry and the esti- 
mated duties deposited. On the same basis, § 321 authorized the Secre- 
tary to admit free of duty and tax any article the value of which was less 
than $50 in the case of bona fide gifts ($100 if the gift was from certain 
island possessions) sent from persons in foreign countries to persons in 
the United States. Section 321 authorized the Secretary to admit free of 
duty and tax any article the value of which was less than $25 in the case 
of personal or household articles accompanying the traveler. In all other 
cases (i.e., if not a bona fide gift sent from a person in a foreign country to 
a person in the United States or a personal or household article accom- 
panying a traveler), the Secretary was authorized to admit free of duty 
and tax any article the value of which was less than $5. 

In the last three cases (i.e., bona fide gifts, personal or household 
articles, and all other cases), the exemptions were subject to the condi- 
tion that the aggregate fair retail value in the country of shipment of 
articles imported by one person on one day could not exceed the autho- 
rized amount. Also, the exemptions in these cases were not to be granted 
in any case in which merchandise covered by a single order or contract 
was forwarded in separate lots to secure the benefit of the provision. 

The Secretary was authorized to prescribe regulations to implement 
these provisions. Section 321 specifically authorized the Secretary to 
diminish any of the dollar amounts referred to above. 

Section 651 of the Act increased the dollar amounts described and, 
instead of setting maximum dollar amounts below which the Secretary 
was authorized to make the exemptions applicable, authorized the Sec- 
retary to make the exemptions applicable to an amount to be specified in 
regulations, but not less than a stated amount. That is, the amended 
§ 321 now provides minimum dollar amounts for the exemptions. 

In the case of the difference between duty actually due on an entry 
and the estimated duties deposited, the dollar amount was increased toa 
minimum of $20. Also, this provision was changed to authorize Customs 
to apply the exemption to the total of duties, fees, and taxes, instead of 
only duties and taxes, as had been the case. In the case of bona fide gifts, 
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personal or household articles, and all other cases, the dollar amounts 
were respectively increased to $100 ($200, if the gift is from one of the 
named island possessions), $200, and $200 respectively. 

Section 651 removed from § 321 the specific authorization to, by regu- 
lation, diminish any of the dollar amounts specified in the provision. 
Section 651 retained the specific authorization in § 321 for regulations 
to prescribe exceptions to any exemption whenever the Secretary finds 
such action is consistent with the purpose of the provisions or is neces- 
sary to protect the revenue or to prevent unlawful importations. 

The provision in the Customs Regulations containing the authoriza- 
tion to disregard a difference of less than $10 between the duty actually 
due on an entry and the estimated duties deposited is found in 19 CFR 
159.6. The provisions in the Customs Regulations pertaining to the 
administrative exemption for bona fide gifts are found in 19 CFR 10.152 
and 145.32 and the provision for personal or household articles is found 
in 19 CFR 148.51 (see also §§ 148.12, 148.64). The provisions in the Cus- 
toms Regulations pertaining to the $5 administrative exemption for all 
other articles are found in 19 CFR 10.151 and 145.31. Conditions for the 
exemptions provided for in 19 CFR 10.151 and 10.152 are currently 
found in 19 CFR 10.153. 

Provisions pertaining to the administrative exemptions under § 321 
are also found in part 128 of the Customs Regulations, which relates to 
express consignments. Section 128.24(d) of that part refers to low value 
shipments (i.e., shipments valued at $5 or less) and provides that such 
shipments must be segregated from shipments valued at more than $5 
when the special informal entry procedures provided for in part 128 are 
used. This provision was intended to cover articles which could be 
administratively exempted from duties and taxes under § 321(a)(2)(C) 
(see T.D. 89-53, published in the Federal Register on May 8, 1989 (54 FR 
19561)). 

These interim regulations conform the Customs Regulations to the 
changes made to § 321 by § 651 of the Act. In addition, the interim regu- 
lations clarify entry procedures applicable to merchandise subject to 
§ 321. The dollar amounts currently provided for in 19 CFR 10.151 
through 10.153, 145.31, 145.32, 148.12, 148.51, 148.64 and 159.6 are 
changed to the minimums provided for in the amended § 321. 

The interim regulations amend part 143 to clarify the procedures for 
entries of shipments qualifying for the administrative exemptions in 
§ 321(a)(2). Shipments covered in § 321(a)(2) are included in the mer- 
chandise which may be entered under the procedures provided for by 
regulation under 19 U.S.C. 1498. That provision authorizes the Secre- 
tary of the Treasury to prescribe rules and regulations for the declara- 
tion and entry of the merchandise described in the section. Entries 
which may be provided for by regulation under § 1498 are distinguished 
from entries which are required to be filed under 19 U.S.C. 1484 (i.e., for- 
mal entries). As authorized by § 1498, these amendments provide that 
the person who may make entry of shipments covered by § 321(a)(2) is 
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the owner, purchaser, or consignee of the merchandise or, when 
appropriately designated by one of these persons, a Customs broker 
licensed under 19 U.S.C. 1641. Under the same authority, an amend- 
ment to part 143 makes it clear that the person who may make entry of 
other merchandise (i.e., merchandise not qualifying for the administra- 
tive exemptions in § 321(a)(2)) which qualifies for informal entry is the 
owner or purchaser of the merchandise or, when appropriately desig- 
nated by the owner, purchaser, or consignee of the merchandise, a Cus- 
toms broker licensed under 19 U.S.C. 1641. 

A corresponding amendment to part 111, concerning Customs bro- 
kers, is added to the list of transactions for which a broker’s license is not 
required. The new provision provides that a person entering merchan- 
dise qualifying for and entered under the informal entry procedures 
authorized by 19 U.S.C. 1498 is not required to be licensed as a broker 
unless required to be so licensed by regulations issued under the author- 
ity of § 1498. A reference to the provision included in part 143 is 
included in the new provision. 

Also under the authority of 19 U.S.C. 1498, amendments are made to 
part 143 to clearly provide the procedures for entries of the merchandise 
covered in § 321(a)(2). Shipments of such merchandise may be entered 
by presenting the bill of lading (or a manifest listing each bill of lading) 
or other document used to file or support entry. Manifest information is 
required consisting of the country of origin of the merchandise, shipper 
name, address and country, ultimate consignee name and address, spe- 
cific description of the merchandise, quantity, and value. Cross refer- 
ences are provided to §§ 148.12 and 148.62 to make it clear that entry by 
oral declaration continues to be allowed. 

No amendment to the regulations is being promulgated at this time to 
implement the new subsection (a)(3) of § 321, added by § 651 of the Act. 
This provision allows Customs to waive the collection of duties, fees, and 
taxes due on entered merchandise when such duties, fees, or taxes are 
less than $20, in order to avoid expense and inconvenience to the Gov- 
ernment disproportionate to the amount of revenue that would other- 
wise be collected. Regulations implementing this provision are being 
delayed pending an analysis of the expense and inconvenience to the 
Government in view of the revenue involved. 

Section 159.6, authorizing Customs to disregard a difference of less 
than $10 (now $20 under the amended § 321(a)(1)) between duties 
deposited and duties actually due on an entry, is amended to authorize 
Customs to apply the exemption to the total of duties, fees, and taxes, as 
provided for in § 321(a)(1), as amended by § 651 of the Act. 

Customs also is making amendments to the Customs Regulations in 
part 128 relating to express consignments. These amendments are 
intended to make it clear that al/ shipments carried into the United 
States by express consignment operators and carriers are required to be 
entered, unless specifically exempt from entry. 
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Basically, a 3-tier approach applies to such shipments. That is, ship- 
ments valued in excess of $1250 are required to be formally entered, as 
provided for under 19 U.S.C. 1484 in parts 141, 142, and 143 (except sub- 
part C) of the Customs Regulations. Shipments valued between $200 
and $1250 may be entered under the informal entry procedures, as pro- 
vided for under 19 U.S.C. 1498 (unless the shipments consist of mer- 
chandise which may not be entered under those procedures). These 
procedures consist of the filing of a Customs Form 3461, either modified 
to cover all importations under the special procedures for express con- 
signment operator or carrier importations or all such importations on a 
daily or flight basis, and the advance filing of the manifest information 
provided for in 19 CFR 128.21. This information consists of the country 
of origin, shipper name, address and country, ultimate consignee name 
and address, specific description of the merchandise and the tariff classi- 
fication of the merchandise, quantity, shipping weight, and value. An 
entry summary (Customs Form 7501) and estimated duties are required 
to be filed with Customs within 10 days of release of these shipments. 

The third tier is for shipments valued at $200 or less. These shipments 
also may be entered under the informal entry procedures, as provided 
for under 19 U.S.C. 1498 (unless the shipments consist of merchandise 
which may not be entered under those procedures). The procedures for 
these shipments are the same as those for the second-tier shipments 
(valued between $200 and $1250), except that the tariff classification of 
the merchandise is not required for the shipments and no entry sum- 
mary or estimated duties is required to be filed. 

An amendment to 19 CFR 101.1, adding a definition of “shipment”, 
makes it clear that the monetary exemption for third-tier shipments is 
based on the bill of lading or other evidence 10 used to file or support 
entry, or oral declaration when applicable. For example, if the document 
used to file or support entry is an individual bill of lading to the ultimate 
consignee in the United States, the monetary limitation is applied on 
the basis of the value of the shipment on the individual bill of lading. 
This is so whether the document used to file or support entry is itself the 
bill of lading or an advance manifest, as described in 19 CFR 128.21, list- 
ing each of the individual bills of lading. On the other hand, if the docu- 
ment used to file or support entry is a master bill of lading (as opposed to 
each individual bill of lading), the monetary limitation is applied on the 
basis of the total value of the shipments on the master bill of lading. The 
same is true of the application of the monetary limitation in § 321(a)(2) 
for other importations (i.e., those not involving an express consignment 
entity). This is so because the definition of “shipment” is for general 
purposes in chapter I of title 19 of the CFR, unless the context of the 
term requires a different meaning (see 19 CFR 101.1). 

As is true generally under these amendments, the person who may 
make entry for the shipments valued between $200 and $1250 which 
may be entered under the informal entry procedures is the owner or 
purchaser of the shipment or, when appropriately designated by the 
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owner, purchaser, or consignee of the shipment, a Customs broker 
licensed under 19 U.S.C. 1641. The person who may make entry for the 
shipments valued $200 or less which may be entered under the informal 
entry procedures is the owner, purchaser, or consignee or, when 
appropriately designated by one of these persons, a Customs broker 
licensed under 19 U.S.C. 1641. As discussed above, the authority for this 
distinction is that these entries are made under 19 U.S.C. 1498 and the 
Secretary of the Treasury is specifically authorized to prescribe rules 
and regulations for the declaration and entry of such shipments. 

Amendments are also made to part 141. Section 141.4 is amended to 
clarify that shipments subject to the administrative exemptions under 
§ 321(a)(2) must be entered under special informal entry procedures for 
lower value shipments. Only merchandise specifically exempt from 
entry (i.e., so-called intangibles, under General Note 13 (formerly Gen- 
eral Note 4), HTSUS, and certain vessels) is exempt from all forms of 
entry. Also, aconforming amendment to the citation of the General Note 
in § 141.4 is necessary because of the redesignation of the General Note 
(i.e., General Note 4, HTSUS, the predecessor to General Note 13, was 
redesignated as General Note 13; see Presidential Proclamation 6641, 
December 15, 1993, published in the Federal Register on December 20, 
1993 (58 FR 67032, 66867)). 


UNDELIVERABLE SHIPMENTS 


The North American Free Trade Agreement Implementation Act 
amended General Note 4 (now General Note 13) by adding other articles 
which are exempt from entry (§ 681 of Public Law 103-182). The newly 
added articles are articles which are returned as undeliverable to the 
United States within 45 days of their departure from the United States. 
The articles may not have left the custody of either the carrier or foreign 
customs service during that time. The departure from the United States 
of articles for which the exemption is granted may not be treated as sat- 
isfying any requirement for exportation in order to receive a benefit 
from, or meet an obligation to, the United States. 

The amendment to § 141.4 implements this provision. The amend- 
ment requires the person claiming the exemption to certify that the 
merchandise complies with the provision. In addition, the amendment 
requires the person claiming the exemption to provide, upon request by 
Customs, any evidence necessary to support the claim. 


OTHER EXEMPTIONS From ENTRY 


Section 681 of the Act also added a provision to the tariff schedule 
exempting from entry and release requirements railway locomotives 
(provided for in headings 8601 and 8602, HTSUS) and railway freight 
cars (provided for in heading 8606, HTSUS) on which no duty is owed 
(Additional U.S. Note 1, Chapter 86, HTSUS). Also, § 681 of the Act pro- 
vided for the addition of a Note to Chapter 99, HTSUS, under which cer- 
tain Canadian railway freight cars provided duty-free treatment in 
subheadings 9905.86.05 and 9905.86.10, HTSUS, are exempt from 
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entry and release requirements. The railway freight cars provided for in 
subheading 9905.86.05, HTSUS, are those produced before July 1, 1991, 
or if entered after July 1, 1994, produced not less than 3 years before the 
date of importation, and provided for in heading 8606, HTSUS. The rail- 
way freight cars provided for in subheading 9905.86.10, HTSUS, are 
those imported for temporary use in transportation in the United States 
and certified by the importer to be exported within 1 year from the date 
of importation and provided for in heading 8606, HTSUS. In the case of 
both Notes (to be added to chapter 86 and 99, HTSUS), the Secretary of 
the Treasury is authorized by regulation to establish appropriate 
reporting requirements and to require that a bond be posted to ensure 
compliance. 

The amendment to § 141.4 implements these provisions. In the case 
of railway locomotives and freight cars which are exempt from entry on 
the basis that no duty is owed on them and they are classified in head- 
ings 8601, 8602, or 8606, HTSUS (i.e., without reference to subheading 
9905.86.05 or 9905.86.10, HTSUS), no special evidentiary requirement 
is imposed because duty-free treatment is not conditioned on any special 
condition (other than duty-free status because of origin). 

In the case of railway freight cars which are exempt from entry by vir- 
tue of subheading 9905.86.05 or 9905.86.10, HTSUS, because there are 
conditions other than the absence of duty being owed on the freight cars, 
the amendment contains special evidentiary requirements. The 
requirements, concerning the time of production of the freight car and 
the duration of the stay in the United States of the freight car, shall be 
met by a certification (documentary or electronic), subject to Customs 
verification. In the case of the requirement to export the freight car 
within 1 year from the date of importation, in subheading 9905.86.10, 
HTSUS, the amendment specifically provides that a freight car 
admitted into the United States under this provision which is not 
exported within the 1 year period becomes subject to entry and the pay- 
ment of any applicable duties. 

As authorized by the statutory provision, the amendment provides 
that locomotives and freight cars described in Additional U.S. Note 1 of 
Chapter 86, HTSUS, and freight cars described in subheading 
9905.86.05 or 9905.86.10, HTSUS, may be released only after the 
importer has filed a bond on Customs Form 301, containing either the 
basic importation and entry conditions (19 CFR 113.62) or the interna- 
tional carrier bond conditions (19 CFR 113.64). Amendments to 19 CFR 
123.12 are added concerning the entry of foreign locomotives and equip- 
ment in international traffic, to add references to the provisions imple- 
menting these provisions. 


INSTRUMENTS OF INTERNATIONAL TRAFFIC 


Section 681 of the Act added a provision to the tariff schedule exempt- 
ing from formal entry procedures instruments of international traffic, 
such as containers, lift vans, rail cars and locomotives, truck cabs and 
trailers, etc. The provision also provided for the periodic reporting and 
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payment of fees associated with the importation of such instruments of 
international traffic. 

The exemption from entry for instruments of international traffic is 
already provided for in the Customs Regulations (see 19 CFR 10.41a). 
There are no fees associated with the importation of instruments of 
international traffic. Therefore, no substantive amendment to the Cus- 
toms Regulations is necessary to implement this provision. However, to 
alert the public to the exemption from entry for instruments of interna- 
tional traffic, a provision is added referring to this exemption from entry 
and 19 CFR 10.41a in the list of exceptions from the general rule in 
§ 141.4. 

Accordingly, Customs is promulgating on an interim basis amend- 
ments as described above and set forth below. 


DELAYED EFFECTIVE DATE AND PUBLIC COMMENT REQUIREMENTS 


The agency intends that these interim regulations become effective 
on the 45th day following the date of publication, i.e., 15 days after the 
close of the comment period. The agency believes it has good cause 
under 5 U.S.C. 553(d)(1) and (3) of the Administrative Procedure Act 
(APA) (5 U.S.C. 553) to promulgate interim regulations because the reg- 
ulations provide an immediate benefit to both the Government and the 
public by increasing exemptions which already exist. These interim reg- 
ulations are intended to implement Congressional intent embodied in 
19 U.S.C. 1321, as amended, that these exemptions, when granted, 
should exist at statutory minimums. 

Furthermore, existing rights and obligations are not otherwise 
changed. The agency believes the public wants these new statutory 
minimums to become effective as soon as possible as the public should 
benefit from the efficiencies and savings resulting therefrom. In addi- 
tion, the agency does not believe the public needs time to conform its 
conduct so as to avoid violation of these regulations. The due and timely 
execution of the agency’s responsibilities would be unnecessarily 
impeded by a time consuming notice and comment period. The agency 
believes such delay is unnecessary because it does not expect the public 
to object to the regulations being promulgated as they merely provide 
the relief that Congress intended. 

Even though, based on the discussion set forth above, Customs 
believes the amendments in this document may be promulgated on an 
interim basis and could be effective immediately, Customs is providing a 
45-day delayed effective date, with a 30 day comment period preceding 
that effective date. This represents a practical compromise between the 
need for temporal urgency and the desirability of public participation in 
the rulemaking process. 

In the spirit of the APA, the agency is soliciting public comment 
regarding its decision to promulgate these interim regulations and in 
delaying their effective date only for that period of time necessary to 
review any relevant comments regarding that decision. Unless the com- 
ments show that there exists good cause for not making the regulations 
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effective on an interim basis, the regulations will become effective on an 
interim basis on the 45th day following the date of publication. 


COMMENTS 


Consequently, the agency hereby solicits comments on both the sub- 
stance of these regulations and their intended effective date. The com- 
ments should clearly state whether they address the substance of the 
interim rule or the agency’s determination to make the rule effective on 
an interim basis. If, based on the comments, good cause is shown that 
the regulations should not become effective on an interim basis, a docu- 
ment will be issued withdrawing the interim regulations before their 
effective date. If no such good cause is shown, the interim regulations 
will go into effect. The agency will then be able to gain experience with 
the interim regulation, fully consider substantive comments, and decide 
whether the interim regulation needs amendment before its promulga- 
tion as a final rule. 

Consideration will be given to any written comments (preferably in 
triplicate) that are timely submitted to Customs. All such comments 
received from the public pursuant to this notice of rulemaking will be 
available for public inspection in accordance with the Freedom of 
Information Act (5 U.S.C. 552), § 1.4, Treasury Department Regula- 
tions (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 CFR 
103.11(b)), during regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Branch, 1099 14th Street, NW,, Suite 
4000, Washington, D.C. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Since this document is not subject to the notice and public procedure 
requirements of 5 U.S.C. 553, it is not subject to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 et seg.). This document is not a 
“significant regulatory action” under E.O 12866. 


PAPERWORK REDUCTION ACT 


The collections of information contained in this interim rulemaking 
were previously approved by the Office of Management and Budget 
(OMB) in accordance with the Paperwork Reduction Act of 1980 under 
control numbers 1515-0069 (§§ 128.21, 128.23, 128.24) and 1515-0065 
(§§ 141.4, 143.23). 


DRAFTING INFORMATION 
The principal author of this document was Russell Berger, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other 
offices participated in its development. 


List oF SUBJECTS 
19 CFR part 10 
Alterations, Bonds, Customs duties and inspection, Exports, Foreign 
relations, Imports, Preference programs, Repairs, Reporting and 
recordkeeping requirements, Trade agreements. 
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19 CFR part 101 

Customs duties and inspection, Exports, Imports, Organization and 
functions (Government agencies). 
19 CFR part 111 

Administrative practice and procedure, Brokers, Customs duties and 
inspection, Imports. 
19 CFR part 123 

Administrative practice and procedure, Aircraft, Bonds, Canada, 
Customs duties and inspection, Imports, Mexico, Reporting and record- 
keeping requirements, Trade agreements, Vehicles, Vessels. 
19 CFR part 128 

Carriers, Couriers, Customs duties and inspection, Express Consign- 
ments, Imports. 
19 CFR part 141 

Customs duties and inspection, Entry procedures, Invoices, Report- 
ing and recordkeeping requirements. 


19 CFR part 143 

Automated broker interface, Customs duties and inspection, Elec- 
tronic entry filing, Imports, Invoice requirements. 
19 CFR part 145 

Customs duties and inspection, Imports, Postal Service. 
19 CFR part 148 

Customs duties and inspection, Reporting and recordkeeping 
requirements. 
19 CFR part 159 

Liquidation of entries for merchandise, Suspension of liquidation 
pending disposition of American manufacturer’s cause of action. 

AMENDMENTS 


Title 19, Chapter I, parts 10, 101, 111, 123, 128, 141, 143, 145, 148, 
and 159 of the Customs Regulations (19 CFR parts 10, 101, 111, 123, 
128, 141, 148, 145, 148 and 159) is amended as set forth below: 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 
1. The general authority for part 10 is revised to read as follows, and 
the specific section authority for §§ 10.152 and 10.153 is removed: 


Authority: 19 U.S.C. 66, 1202, 1321, 1481, 1484, 1498, 1508, 1623, 
1624; 
* 


* * * * * * 


2. Part 10 is amended by revising the center heading preceding 
§ 10.151 to read as follows: 


IMPORTATIONS Not Over $200 AnD Bona FipE Girts 
3. Section 10.151 is revised to read as follows: 
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§ 10.151 Importations not over $200. 

Subject to the conditions in § 10.153 of this part, the district director 
shall pass free of duty and tax any shipment of merchandise, as defined 
in § 101.1(0) of this chapter, imported by one person on one day having a 
fair retail value, as evidenced by the bill of lading (or other document 
filed as the entry) or manifest listing each bill of lading, in the country of 
shipment not exceeding $200, unless he has reason to believe that the 
shipment is one of several lots covered by a single order or contract and 
that it was sent separately for the express purpose of securing free entry 
therefor or of avoiding compliance with any pertinent law or regulation. 
Merchandise subject to this exemption shall be entered under the infor- 
mal entry procedures (see subpart C, part 143, and §$§ 128.24, 145.31, 
148.12, and 148.62, of this chapter). 

4. Section 10.152 is revised to read as follows: 


§ 10.152 Bona-fide gifts. 

Subject to the conditions in § 10.153 of this part, the district director 
shall pass free of duty and tax any article sent as a bona-fide gift from a 
person in a foreign country to a person in the United States, provided 
that the aggregate fair retail value in the country of shipment of such 
articles received by one person on one day does not exceed $100 or, in the 
case of articles sent from a person in the Virgin Islands, Guam, and 
American Samoa, $200. Articles subject to this exemption shall be 
entered under the informal entry procedures (see subpart C, part 143, 
and §§ 145.32, 148.12, 148.51, and 148.64, of this chapter). An article is 
“sent” for purposes of this section if it is conveyed in any manner other 
than on the person or in the accompanied or unaccompanied baggage of 
the donor or donee. 

5. Section 10.153 is amended by removing the references to “$50” and 
“$100” wherever appearing in paragraphs (b), (d)(2), (d)(3) and (f), and 
by adding in place thereof, respectively, “$100” and “$200”. 


PART 101—GENERAL PROVISIONS 
1. The authority for part 101 is revised to read as set forth below and 
the authority citations following §§ 101.1 and 101.4 are removed. 
Authority: 5 U.S.C. 301, 19 U.S.C. 2, 66, 1202 (General Note 17, Har- 
monized Tariff Schedule of the United States (HTSUS)), 1623, 1624. 
2. Section 101.1 is amended by adding a new paragraph (0) to read as 
follows: 


§ 101.1 Definitions. 
* * 


* * * * * 


(0) Shipment. “Shipment” means the merchandise described on the 
bill of lading or other document used to file or support entry, or in the 
oral declaration when applicable. 


PART 111—CUSTOMS BROKERS 


1. The general authority for part 111, and the specific section author- 
ity for § 111.3, are revised to read as follows: 
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Authority: 19 U.S.C. 66, 1202 (General Note 17, Harmonized Tariff 
Schedule of the United States), 1624, 1641. 
§ 111.3 also issued under 19 U.S.C. 1484, 1498; 
* * * * * * * 

2. Section 111.3 is amended by adding a new paragraph (e) to read as 

follows: 
§ 111.3 Transactions for which license is not required. 
* * ok * * * * 

(e) Informal entries. A person entering merchandise qualifying for, 
and entered under, the informal entry procedures authorized by 
19 U.S.C. 1498 is not required to be licensed as a broker, unless required 
to be so licensed under § 143.26 of this chapter, issued under the author- 
ity of 19 U.S.C. 1498. 


PART 123—CUSTOMS RELATIONS WITH 
CANADA AND MEXICO 
1. The general authority for part 123, and the specific section author- 
ity for §§ 123.12-123.18, are revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 17, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1431, 1624; 
* * * 


* * * * 


§ 123.12 also issued under 19 U.S.C. 1202 (Chapter 86, Additional U.S. 
Note 1, HTSUS), 1322; 
§§ 123.13-123.18 also issued under 19 U.S.C. 1322; 


* * * * * * * 


2. Section 123.12 is amended by revising the first sentence, respec- 
tively, of paragraphs (a)(1) and (a)(2), and by revising paragraph (b), to 
read as follows: 


§ 123.12 Entry of foreign locomotives and equipment in 
international traffic. 

(a) * * * 

(1) On inward trip. Unless formally entered and cleared through Cus- 
toms into the United States, or unless exempt from entry as provided in 
§ 141.4(b)(4) of this chapter, a foreign locomotive shall be used on the 
inward trip only in connection with taking the inbound train to the last 
place in a continuous haul, including the switching of cars which it has 
hauled into the United States. * * * 

(2) On outward trip. Unless formally entered and cleared through 
Customs into the United States, or unless exempt from entry as pro- 
vided in § 141.4(b)(4) of this chapter, foreign locomotives may be used on 
the outward trip only in connection with through trains crossing the 
boundary, including switching to make up such trains. * * * 

(b) Admission of empty equipment. Empty foreign railroad equipment 
shall be admitted to the United States without formal entry and pay- 
ment of duty only if: 

(1) The passengers or goods to be loaded are to be transported directly 
to or through a foreign country; or 
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(2) The equipment is exempt from entry as provided in § 141.4(b)(4) 
of this chapter. 


* * * * * * 


PART 128—EXPRESS CONSIGNMENTS 
1. The authority for part 128 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 17, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1321, 1484, 1498, 1551, 1555, 
1556, 1565, 1624. 


2. Section 128.21 is amended by revising paragraph (a)(4) to read as 
follows: 


§ 128.21 Manifest requirements. 


(a) Additional information. * * * 

(4) Specific description of the merchandise, and under the following 
conditions, the Harmonized Tariff Schedule of the United States 
(HTSUS) subheading number: 

(i) Ifthe merchandise is required to be formally entered as provided in 
§ 128.25; or 

(ii) If the merchandise is eligible for, and is entered under, the infor- 
mal entry procedures as provided in § 128.24, but may not be passed free 
of duty and tax as consisting of a shipment of merchandise imported by 
one person on one day having a fair retail value in the country of ship- 
ment not exceeding $200, as provided in § 128.24(e). 


* * * * * ** * 


3. Section 128.23 is revised to read as follows: 


§ 128.23 Entry requirements. 


(a) General rule. Except as provided in paragraph (c) of this section, 
all articles carried by an express consignment entity shall be entered by 
a person with the right to file entry. 

(b) Procedures. (1) General. All express consignment entities utilizing 
the procedures in this part shall comply with the requirements of the 
Customs Automated Commercial System (ACS). These requirements 
include those under the Automated Manifest System (AMS), Cargo 
Selectivity, Statement Processing, the Automated Broker Interface Sys- 
tem (ABI), and enhancements of ACS. 

(2) Entry number. All entry numbers must be furnished to Customs in 
a Customs approved bar coded readable format in order to assist in the 
processing of express consignment cargo under the Customs Automated 
Commercial System (ACS). 

(3) Paper entry document waiver. The district director is authorized, 
at the time of entry, to accept the appropriate electronic equivalent in 
lieu of entry documents for those entries designated as not requiring 
examination or review when the advance manifest requirements of 
§ 128.21(a) of this part have been met. 
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(c) Exception. Articles specifically exempt from entry by § 141.4(b) of 
this chapter need not satisfy the general rule as set forth in paragraph 
(a) of this section. 

4. Section 128.24 is amended by revising the last sentence of para- 
graph (b), and the first sentence of paragraph (c), and by revising para- 
graphs (d) and (e) to read as follows: 


§ 128.24 Informal entry procedures. 
* * 


* * * * * 


(b) Procedures. * * * The party who may make entry under § 143.26 of 
this chapter may submit a copy of the invoice or the advance manifest as 
described in § 128.21 in lieu of other control documents. 

(c) Alternative procedure. The party who may make entry under 
§ 143.26 of this chapter may be required to submit an individual Cus- 
toms Form 3461 covering the eligible shipments on a daily basis or by 
flight basis. * * * 

(d) Entry summary. An entry summary (Customs Form 7501) must be 
presented in proper form, and estimated duties deposited within 10 days 
of the release of the merchandise under either the regular or alternative 
procedure described in this section. However, see paragraph (e) of this 
section if the shipment is valued at $200 or less. 

(e) Shipments valued at $200 or less. Shipments valued at $200 or less 
meeting the requirements of § 10.151 of this chapter shall be passed free 
of duty and tax. Such shipments must be segregated from shipments 
valued at more than $200 if an advance manifest is used as the entry doc- 
ument, as provided for in § 128.21. If such an advance manifest is used 
as the entry document, the following are not required to be provided for 
shipments qualifying under this paragraph: 

(1) The Harmonized Tariff Schedule of the United States (HTSUS) 
subheading number (see § 128.21(a)(4)); and 

(2) An entry summary (see paragraph (d) of this section). 

5. Section 128.25 is revised to read as follows: 


§ 128.25 Formal entry procedures. 

Formal entry, as provided for under 19 U.S.C. 1484 in parts 141, 142, 
and 143 (except for subpart C), of this chapter, is required for all ship- 
ments exceeding the monetary limitation for informal entry (see 
§ 128.24) and any shipment for which the informal entry procedures 
may not be used (see § 128.24). 

6. Section 128.26 is removed. 


PART 141—ENTRY OF MERCHANDISE 
1. The general authority for part 141 continues to read as follows, and 
the specific section authority for § 141.4 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 
ok * * * * ok 
§ 141.4 also issued under 19 U.S.C. 1202 (General Note 13; Chapter 
86, Additional U.S. Note 1; Chapter 89, Additional U.S.Note 1; Chapter 
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98, Subchapter III, U.S. Note 4; Chapter 99, Subchapter V, U.S. Note 9, 
Harmonized Tariff Schedule of the United States (HTSUS), 1498; 
* ok * K * * * 


2. Section 141.4 is revised to read as follows: 


§ 141.4 Entry required. 


(a) General. All merchandise imported into the United States is 
required to be entered, unless specifically excepted. 

(b) Exceptions. The following are the exceptions to the general rule: 

(1) The exemptions listed in General Note 13 to the Harmonized Tar- 
iff Schedule of the United States (HTSUS). 

(2) Vessels (not including vessels classified in headings 8903 and 8907 
and subheadings 8905.90.10 and 8906.00.10 or in Chapter 98, HTSUS, 
such as under subheadings 9804.00.35 or 9813.00.35). See also Chapter 
89, Additional U.S. Note 1, HTSUS. 

(3) Instruments of international traffic described in § 10.41a of this 
chapter, under the conditions provided for in that section. See also 
Chapter 98, Subchapter III, U.S. Note 4, HTSUS. 

(4) Railway locomotives classified in heading 8601 or 8602, HTSUS, 
and freight cars classified in heading 8606, HTSUS, on which no duty is 
owed (see paragraph (d) of this section). See Chapter 86, Additional U.S. 
Note 1, HTSUS; Chapter 99, Subchapter V, U.S. Note 9, HTSUS; see also 
19 CFR part 123 for reporting requirements for railway equipment 
brought into the United States from Canada or Mexico. 

(c) Undeliverable articles. The exemption from entry for undeliver- 
able articles under General Note 13(e), HTSUS, is subject to the follow- 
ing conditions: 

(1) The person claiming the exemption must submit a certification 
(documentary or electronic) that: 

(i) The merchandise was intended to be exported to a foreign country; 

(ii) The merchandise is being returned within 45 days of departure 
from the United States; 

(iii) The merchandise did not leave the custody of the carrier or for- 
eign customs; 

(iv) The merchandise is being returned to the United States because it 
was undeliverable to the foreign consignee; and 

(v) The merchandise was not sent abroad to receive benefit from, or 
fulfill obligations to, the United States as a result of exportation. 

(2) Upon request by Customs, the person claiming the exemption 
shall provide evidence required to support the claim for exemption. 

(d) Railway locomotives and freight cars. To be excepted from entry, 
railway locomotives and freight cars described in Additional U.S. Note 1 
of Chapter 86, HTSUS, and railway freight cars from Canada described 
in subheading 9905.86.05 or 9905.86.10, HTSUS, are subject to the fol- 
lowing requirements, as applicable: 

(1) For a railway freight car described in subheading 9905.86.05, 
HTSUS, the importer shall certify, subject to Customs verification, that 
the freight car was produced before July 1, 1991, or if admitted after 
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July 1, 1994, that the freight car was produced not less than 3 years 
before the date of importation; 

(2) For a railway freight car described in subheading 9905.86.10, 
HTSUS, the importer shall certify, subject to Customs verification, that 
the freight car will be exported within 1 year from the date of importa- 
tion. (Any railway freight car admitted into the United States under this 
provision which is not exported within the 1-year period becomes sub- 
ject to entry and the payment of any applicable duties.); 

(3) For railway locomotives and freight cars described in Additional 
U.S. Note 1 of Chapter 86, HTSUS, and railway freight cars described in 
subheading 9905.86.05 or 9905.86.10, HTSUS, to be released in accor- 
dance with paragraph (b)(4) of this section, the importer shall first file a 
bond on Customs Form 301, containing the bond conditions set forth in 
either § 113.62 or 113.64 of this chapter. 

(e) Informal entry. Merchandise qualifying for informal entry by regu- 
lation, pursuant to 19 U.S.C. 1498, isexempt from formal entry under 19 
U.S.C. 1484 and this part, but must be entered as required under appli- 
cable regulations (see part 143, subpart C, and §§ 10.151 through 
10.153, 128.24, 145.31, 145.32, 148.12, 148.13, 148.51, and 148.62 of this 
chapter). 


PART 143—SPECIAL ENTRY PROCEDURES 
1. The authority for part 143 continues to read as follows: 
Authority: 19 U.S.C. 66, 1481, 1484, 1498, 1624. 


2. Section 143.21 is amended by adding a paragraph (1) to read as 
follows: 


§ 143.21 Merchandise eligible for informal entry. 
* * * * * * * 

(1) Shipments of merchandise qualifying for the administrative 
exemptions under 19 U.S.C. 1321(a)(2) and provided for in— 

(1) Section 10.151 or 145.31 of this chapter (certain importations not 
exceeding $200 in value); 

(2) Section 10.152 or 145.32 of this chapter (certain bona-fide gifts not 
exceeding $100 in value ($200 in the case of articles sent from a person in 
the Virgin Islands, Guam, or American Samoa)); or 

(3) Section 148.51 or 148.64 of this chapter (certain personal or house- 
hold articles not exceeding $200 in value). 

3. Section 143.23 is amended by adding two new paragraphs (i) and (j) 
to read as follows: 

§ 143.23 Form of entry. 
ok 


* * * * * * 


(i) A shipment of merchandise not exceeding $1250 in value which is 
imported by an express consignment operator or carrier and which 
meets the requirements in § 128.24 of this chapter may be entered as 
provided in that section. 

(j) Except for mail importations (see §§ 145.31 and 145.32 of this 
chapter), or in the case of personal written or oral declarations (see 
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§§ 148.12, 148.13 and 148.62 of this chapter), a shipment of merchan- 
dise not exceeding $200 in value which qualifies for informal entry 
under 19 U.S.C. 1498 and meets the requirements in § 10.151 or 10.152 
of this chapter may be entered by presenting the bill of lading or a mani- 
fest listing each bill of lading (see §§ 10.151, 10.152 and 128.24(e) of this 
chapter). The following information is required to be filed as a part of 
such entry: 


(1) Country of origin of the merchandise; 
(2) Shipper name, address and country; 

(3) Ultimate consignee name and address; 
(4) Specific description of the merchandise; 
(5) Quantity; and 

(6) Value. 


4. Section 143.26 is added to read as follows: 


§ 143.26 Party who may make informal entry of merchandise. 

(a) Shipments valued between $200 and $1250. A shipment of mer- 
chandise valued between $200 and $1250 which qualifies for informal 
entry under 19 U.S.C. 1498 may be entered by the owner or purchaser of 
the shipment or, when appropriately designated by the owner, pur- 
chaser, or consignee of the shipment, a Customs broker licensed under 
19 US.C. 1641. 

(b) Shipments valued at $200 or less. A shipment of merchandise val- 
ued at $200 or less which qualifies for informal entry under 19 U.S.C. 


1498 and meets the requirements in 19 U.S.C. 1321(a)(2) (see §§ 10.151, 
10.152, 10.153, 145.31, 145.32, 148.51, 148.64, of this chapter) may be 
entered by the owner, purchaser, or consignee of the shipment or, when 
appropriately designated by one of these persons, a Customs broker 
licensed under 19 U.S.C. 1641. 


PART 145—MAIL IMPORTATIONS 
1. The general authority for part 145 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 17, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1624. 
* * 


* * * * * 


2. Section 145.31 is revised to read as follows: 


§ 145.31 Importations not over $200 in value. 

The district director shall pass free of duty and tax, without preparing 
an entry as provided for in § 145.12, packages containing merchandise 
having an aggregate fair retail value in the country of shipment of not 
over $200, subject to the requirements set forth in §§ 10.151 and 10.153 
of this chapter. 

3. Section 145.32 is revised to read as follows: 


§ 145.32 Bona-fide gifts. 


The district director shall pass free of duty and tax, without preparing 
an entry as provided for in § 145.12, articles sent as bona-fide gifts from 
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persons in foreign countries to persons in the United States having an 
aggregate fair retail value in the country of shipment not exceeding 
$100 ($200, in the case of articles sent from persons in the Virgin 
Islands, Guam, and American Samoa), subject to the requirements set 
forth in §§ 10.152 and 10.153 of this chapter. 


PART 148—PERSONAL DECLARATIONS AND EXEMPTIONS 


1. The general authority for part 148 is revised, and the specific sec- 
tion authority for §§ 148.43, 148.51, 148.63, 148.64 and 148.74 contin- 
ues, to read as follows: 


Authority: 19 U.S.C. 66, 1496, 1498, 1624. The provisions of this part, 
except for subpart C, are also issued under 19 U.S.C. 1202 (General Note 
17, Harmonized Tariff Schedule of the United States (HTSUS)); 
* * * * ES cS * 
§§ 148.43, 148.51, 148.63, 148.64 and 148.74 also issued under 19 
US.C. 1821; 
* * * * * * ok 


2. Sections 148.12(b)(2)(ii), 148.51(b)(1), and 148.64(b)(1) are 
amended by removing the reference to “$25” where appearing therein, 
and by adding in its place “$200”. 


PART 159—LIQUIDATION OF DUTIES 
1. The authority for part 159 continues to read as follows: 


Authority: 19 U.S.C. 66, 1500, 1624. Subpart C also issued under 31 
U.S.C. 5151. Additional authority and statutes interpreted or applied 
are cited in the text or following the sections affected. 

2. Section 159.6 is amended by removing the references to “$10” and 
“duties” wherever appearing in paragraphs (a), (b) and (c), and by 
adding in place thereof, respectively, “$20”, and “duties, fees, and 
taxes”; and by revising paragraph (d) to read as follows: 


§ 159.6 Difference between liquidated duties and estimated 
duties. 


* ok * * * * * 

(d) Customs duties and fees and internal revenue taxes netted for $20 
limit. The assessments of Customs duties and fees and internal revenue 
taxes shall be separately stated on the entry at the time of liquidation, 
but the amounts of any differences shall be netted when applying the 
$20 minimum for issuance of a bill or refund check. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: May 26, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 13, 1994 (59 FR 30289)] 
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ERRATA 


NOTE: T.D. 93-64 originally published in Customs BULLETIN, Vol. 27, No. 33, on August 
18, 1993, is corrected to read as follows: 


(T.D. 93-64) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR JULY 1993 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 93-49 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: Monday, July 5, 1993. 


Portugal escudo: 


July 22, 1993 $0.005858 
July 23, 1993 .005834 
July 26, 1993 .005789 
July 27, 1993 .005734 
July 28, 1993 .005774 
July 29, 1993 .005648 
July 30, 1993 .005548 


Spain peseta: 


July 23, 1993 $0.007299 
July 26, 1993 007225 
July 27, 1993 007151 
July 28, 1993 007176 
July 29, 1993 007022 
July 30, 1993 006916 


Sweden krona: 


July 29, 1993 $0.121381 
July 30, 1993 121359 


Dated: August 3, 1993. 


MicHaEL MITCHELL, 
Chief, 


Customs Information Exchange. 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 7, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A WOMAN’S SHOE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act. Pub. L. 
103-182, 107 Stat.2057,2186 (1993), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of awoman’s shoe. Notice of the proposed revocation was published 
April 27, 1994, in the Customs Butietwn. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or after August 22, 
1994. 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, Metals 
and Machinery Classification Branch, (202-482-7030). 
SUPPLEMENTARY INFORMATION; 


BACKGROUND 
On April 27, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 17, proposing to revoke New York Ruling Letter 
(NYRL) 893264, issued December 29, 1993, by the Area Director of Cus- 
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toms, New York Seaport, concerning the tariff classification of a 
woman’s slip-on shoe with a plastic upper and a rubber/plastic sole 
under subheading 6402.99.30, Harmonized Tariff Schedule of the 
United States (HTSUS), which provides for other footwear with outer 
soles and uppers of rubber or plastics, not covering the ankle, having 
uppers of which not over 90% of the external surface area is rubber or 
plastics, which is of the slip-on type. No comments were received in 
response to the notice. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), hereinafter section 625), this 
notice advises interested parties that Customs is revoking NYRL 
893264 to reflect proper classification of this footwear under subhead- 
ing 6402.99.15, HTSUS, which provides for other footwear with outer 
soles and uppers of rubber or plastics, other, having uppers of Which 
over 90% of the external surface area (including any accessories or rein- 
forcements such as those mentioned in note 4(a) to this chapter) is rub- 
ber or plastics, and not having a foxing or a foxing-like band applied or 
molded at the sole and overlapping the upper. Headquarters Ruling Let- 
ter 955776 revoking NYRL 893264, is set forth in Attachment A to this 
document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 31, 1994. 
Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


ES oe — 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, D.C., May 31, 1994. 
CLA-2 CO:R:C:M 955776 DFC 
Category: Classification 
Tariff No. 6402.99.15 
DaviD DANA, IMPORT MANAGER 
SKODAN 
3510 Black Road 
PO. Box 639 
Santa Maria, CA 93456 
Re: Footwear; Slip-on, woman’s; Upper, external surface area; Embroidery; NYRL 
893264 revoked. 
DEAR MR. Dana: 


In a letter dated January 14, 1994, you asked that Customs reconsider the result 
reached in New York Ruling Letter (NYRL) 893264 dated December 29, 1993, addressed 
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to you, concerning the tariff classification under the Harmonized Tariff Schedule of the 
United States (HTSUS), of a woman’s slip-on shoe produced in Taiwan. A sample was sub- 
mitted for examination. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993) 
(hereinafter “section 625”), notice of the proposed revocation of NYRL 893264 was pub- 
lished on April 27, 1994, in the CustoMs BULLETIN, Volume 28, Number 17. 


Facts: 

The sample shoe, identified as style #21701, is a woman’s slip-on shoe with a plastic 
upper and a rubber/plastic sole. It has a textile embroidered design which covers most of 
the front portion of the upper. 

In NYRL 893264 dated December 29, 1993, the Area Director, New York Seaport, ruled 
that style #21701 is classifiable under subheading 6402.99.30, HTSUS, which provides 
for other footwear with outer soles and uppers of rubber or plastics, not covering the 
ankle, having uppers of which not over 90% of the external surface area is rubber or plas- 
tics, which is of the slip-on type. The applicable rate of duty for this provision is 37.5% ad 
valorem. 

The rationale for classifying the shoe under subheading 6402.99.30, HTSUS, was that 
when measuring the external surface area of the upper Customs considered the entire sec- 
tion enclosed by embroidery, which includes an embossed plastic center which looks like 
textile, to be textile. Including the embossed plastic with the embroidery caused the exter- 
nal surface area of the shoe’s upper to be not over 90% plastic. 

You claim that style #21701 is properly classifiable under subheading 6402.99.15, 
HTSUS, which provides for other footwear with outer soles and uppers of rubber or plas- 
tics, other, having uppers of which over 90% of the external surface area (including any 
accessories or reinforcements such as those mentioned in note 4(a) to this chapter) is rub- 
ber or plastics, and not having a foxing or a foxing-like band applied or molded at the sole 
and overlapping the upper. 


Issue: 
How do we measure the textile embroidery around the plastic center on the upper of the 
shoe? 


Law and Analysis: 

Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRI’s taken in order].” 
In other words, classification is governed first by the terms of the headings of the tariff and 
any relative section or chapter notes. 

Upon reconsideration of NYRL 893264, it is our observation that the embossed plastic 
surface area that is enclosed by the textile embroidery is a relatively open and a large 
enough area to be considered separate and distinct from the embroidered portion. We 
would not treat the embroidered textile and the area enclosed by it as an entirety. We 
would include only the surface covered by embroidery in the textile surface measurement. 
When the surface area measurement is done in this manner, the external surface area of 
the upper will be over 90% plastic. 

In view of the foregoing, it is now our position that style #21701 is properly classifiable 
under subheading 6402.99.15, HTSUS. 


Holding: 

Style #21701 has an upper the external surface area of which is over 90% plastics. 

Style #21701 is dutiable at the rate of 6% ad valorem under subheading 6402.99.15, 
HTSUS. 

Accordingly, NYRL #21701 is hereby revoked. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c), 
Customs Regulations (19 CFR 127.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF STADIUM SEAT CUSHION 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a stadium seat cushion. Notice of the proposed revocation was 
published April 20, 1994, in the Customs BULLETIN, Volume 28, Number 
16. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or after August 22, 
1994. 


FOR FURTHER INFORMATION CONTACT: Craig Clark, Textile 
Classification Branch, (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On April 20, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 16, proposing to revoke Headquarters Ruling 
Letter (HRL) 088100, issued February 5, 1991, by the Director, Com- 
mercial Rulings Division, concerning the tariff classification of a sta- 
dium seat cushion in Heading 6304 of the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA), which provides for other 
furnishing articles, excluding those of Heading 9404. No comments 
were received in response to the proposed revocation. 

Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. 
L. 103-182, 107 Stat. 2057) (hereinafter section 625), this notice advises 
interested parties that Customs is revoking HRL 088100 to reflect 
proper classification of the stadium seat cushion in subheading 
9404.90.2000, HTSUSA, which provides for articles of bedding and sim- 
ilar furnishing (for example, mattresses, quilts, eiderdowns, cushions, 
pouffes and pillows) fitted with springs or stuffed or internally fitted 
with any material or of cellular rubber or plastics, whether or not cov- 
ered, other, pillows, cushions and similar furnishings, other. The ruling 
revoking HRL 088100 is set forth in Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordar:ce with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 24, 1994. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., May 24, 1994. 


CLA-2 CO:R:C:T 955664 CC 088100 
Category: Classification 
Tariff No. 9404.90.2000 
ManrIE A. RISPOLI 
ARJON MFG. CORPORATION 
100 Hoffman Place 
Hillside, New Jersey 07205 


Re: Revocation of HRL 088100; classification of a stadium seat cushion; classifiable in 
Heading 9404. 


DEAR MS. RISPOLI: 

In Headquarters Ruling Letter (HRL) 088100, dated February 8, 1991, we issued a rul- 
ing to you, classifying a stadium seat cushion in Heading 6304 of the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). We have had the occasion to review 
this ruling and find that it is in error. 

Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of the North Ameri- 
can Free Trade Agreement Implementation Act (Pub.L. 103-182, 107 Stat. 2057) (herein- 
after section 625), notice of the proposed revocation was published on April 20, 1994, in 
the CusToMS BULLETIN, Volume 28, Number 16. 


Facts: 

The merchandise at issue is a rectangular cushion measuring approximately 12 inches 
by 12 inches by 1 inch. It is made up of a piece of foam covered with a light-weight fabric 
which your letter identifies as rayon. However, our informal testing indicated that the fab- 
ric is probably made of the synthetic manmade fiber known as nylon. 


Issue: 
Whether the stadium seat cushion is classifiable in Heading 6304, HTSUSA, or in Head- 
ing 9404, HTSUSA? 


Law and Analysis: 

Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes. 

Heading 6304, HTSUSA, provides for other furnishing articles, excluding those of 
Heading 9404. According to the Harmonized Commodity Description and Coding System, 
Explanatory Notes, the official interpretation of the HTSUSA at the international level, at 
page 865, Heading 6304 covers furnishing articles of textile materials, other than those 
of Heading 9404. These articles include wall hangings and textile furnishings for cere- 
monies (e.g., weddings or funerals); mosquito nets; bedspreads (but not including bed 
coverings of Heading 9404); cushion covers; loose covers for furniture, antimacassars; 
table covers (other than those having the characteristics of floor coverings—see Note 1 
to Chapter 57); mantlepiece runners; curtain loops; valances (other than those of Head- 
ing 6303). 

Heading 9404, HTSUSA, provides for articles of bedding and similar furnishing (for 
example, mattresses, quilts, eiderdowns, cushions, pouffes and pillows) fitted with springs 
or stuffed or internally fitted with any material or of cellular rubber or plastics, whether or 
not covered. The Explanatory Notes to Heading 9404 state at page 1580 that this heading 
covers: 

(B) Articles of bedding and similar furnishing which are sprung or stuffed or 


internally fitted with any material * * *. For example: 
* * * * * * * 


(2) Quilts and bedspreads (including counterpanes, and also quilts for baby-car- 
riages), eiderdowns and duvets (whether of down or any other filling), mattress- 
protectors (a kind of thin mattress placed between the mattress itself and the 
mattress support), bolsters, pillows, cushions (emphasis added), pouffes, etc. 
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In HRL 088100 we found that the stadium seat cushion was not classifiable in Heading 
9404 because it could not be considered articles of bedding and similar furnishings. This 
finding is incorrect for the following reasons. First, cushions are among the articles listed 
in Heading 9404. Second, we note that the merchandise at issue is internally fitted with 
material. Third, the Explanatory Notes specifically list cushions as a kind of article classifi- 
able as an article of bedding or similar furnishing in Heading 9404; the Explanatory Notes 
do not list cushions as being classifiable in Heading 6304. Fourth, in HRL 954864, dated 
October 20, 1993, we classified a stadium seat cushion in Heading 9404. Consequently, the 
merchandise at issue is classifiable in Heading 9404. 


Holding: 

The merchandise at issue 15 classified under subheading 9404.90.2000, HTSUSA, 
which provides for articles of bedding and similar furnishing (for example, mattresses, 
quilts, eiderdowns, cushions, pouffes and pillows) fitted with springs or stuffed or inter- 
nally fitted with any material or of cellular rubber or plastics, whether or not covered, 
other, pillows, cushions and similar furnishings, other. The rate of duty is 6 percent ad val- 
orem. No textile category is currently assigned to merchandise classified under this 
subheading. 

Accordingly, HRL 088100, dated February 8, 1991, is hereby revoked. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the Customs BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF FISHING LINE 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of a nylon monofilament fishing line. Notice of the proposed 
revocation was published April 20, 1994, in the Customs BULLETIN, Vol- 
ume 28, Number 16. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or after August 22, 
1994. 


FOR FURTHER INFORMATION CONTACT: Nancy Plumer, Textile 
Classification Branch, (202-482-7050) 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On April 20, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 16, proposing to revoke New York Ruling Letter 
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(NYRL) 884900, issued on April 9, 1993, by the Area Director of Cus- 
toms, New York Seaport, which classified nylon monofilament fishing 
line in subheading 5404.10.8020, Harmonized Tariff Schedule of the 
United States (HTSUS). No comments were received on the proposed 
revocation of NYRL 884900. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), (hereinafter section 625) this 
notice advises interested parties that Customs is revoking NYRL 
884900 to reflect the proper classification of the nylon monofilament 
fishing lines in subheading 9507.90.2000, HTSUS, which provides for 


accessories thereof: [o]ther: [flishing line put up and packaged for retail 
sale.” The rate of duty is 5.4% ad valorem. The ruling revoking NYRL 
884900 is set forth in Attachment A to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 24, 1994. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., May 24, 1994. 
CLA-2 CO:R:C:T 956007 NLP 
Category: Classification 
Tariff No. 9507.90.2000 
Mr. MENDEL H. JAROSLAWICZ 
C/O GLOBE SHIPPING Co., INC. 
Hemisphere Center, U.S. 1 & 9 Int’l Way 
Newark, NJ 07114 


Re: Revocation of NYRL 884900; fishing line; headings 5404 and 9507; HRL 954309. 


DEAR MR. JAROSLAWICZ: 

On April 9, 1993, Customs issued to you New York Ruling Letter (NYRL) 884900, which 
classified eight samples of nylon monofilament fishing line in subheading 5404.10.8020, 
Harmonized Tariff Schedule of the United States (HTSUS). Upon review, we are of the 
Opinion that the classification of this product was incorrect and this ruling modifies that 
classification. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter sec- 
tion 625), notice of the proposed revocation of NYRL 884900 was published on April 20, 
1994, in the CUSTOMS BULLETIN, Volume 28, Number 16. 
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Facts: 

Eight samples of 100% nylon monofilament fishing line were submitted. Four samples 
were labeled ‘J.T.” brand and measure 8, 10, 15 and 25 lb. test. Four samples were labeled 
“Eagle Claw” brand and measure 4, 6, 8 and 30 Ib. test. The monofilaments measure 
approximately 0.64 mm in maximum cross-sectional dimension (for the 30 lb. test) or less, 
and all of the monofilaments measure 67 decitex or more. The samples were put up for 
retail sale, either on blister packed plastic spools or on plastic spools packed in boxes. In 
addition, the spools contained between 325 and 1500 yards of fishing line. 

NYRL 884900 classified the fishing line in subheading 5404.10.8020, HTSUS, which 
provides for “[slynthetic monofilament of 67 decitex or more and of which no cross-sec- 
tional dimension exceeds 1 mm; * * *: [mJonofilament: [o]ther: [o]ther: [o]ther: [o]f nylon 
or other polyamides.” The rate of duty is 7.8% ad valorem. 


Issue: 
What is the tariff classification of the above described fishing line under the HTSUS? 


Law and Analysis: 

In Headquarters Ruling Letter (HRL) 954709, dated March 2, 1994, we dealt with the 
classification of nylon monofilament fishing line that was cut to length for retail sale. All of 
the line was put up on a plastic spool and enclosed in clear plastic retail packages. These 
packages were then enclosed in boxes and the articles were clearly identified as fishing 
line. The monofilaments all measured 0.17 millimeters in diameter and measured 67 
decitex or more. In determining that this fishing line was classifiable in heading 9507, 
HTSUS, we stated the following: 


Therefore, in distinguishing between what qualifies as fishing line for heading 
9507, HTSUS and Section XI, HTSUS, classification purposes, we add these further 
clarifications. If the line is only imported on a spool, as the line in HRL 084898 
appeared to be, then it is our position that regardless of whether it is cut to length, this 
line cannot be considered to be “otherwise made up into fishing line.” Spools, in and of 
themselves, are a common method of transporting yarns, etc. Also, fishing line would 
normally be otherwise indistinguishable from other yarns. Furthermore, mere spool- 
ing without other evidence of retail sale would make distinctions between a fishing 
line and other monofilaments impossible. However, if the line is cut to length, 
imported on a spool, is packaged in a box or blister pack and is labelled in a way to 
clearly identify it as fishing line, then we believe that this line would be considered to 
be “cut to length” and “made up” into fishing line. 


The fishing line at issue here appears to be cut to length, wound on a spool, enclosed in 
either a blister pack or package and is clearly identified as fishing line. Therefore, in accor- 
dance with HRL 954309, it would be classifiable in subheading 9507.90.2000, HTSUS, 
which provides for “[flishing rods, fish hooks and other line fishing tackle * * * parts and 
accessories thereof: [o]ther: [flishing line put up and packaged for retail sale.” 


Holding: 

The fishing line is classifiable in subheading 9507.90.2000, HTSUS, which provides for 
“[flishing rods, fish hooks and other line fishing tackle * * * parts and accessories thereof: 
[o]ther: [fishing line put up and packaged for retail sale.” The rate of duty is 5.4% ad 
valorem. 

NYRL 884900 hereby is revoked. 

In accordance with section 625, this ruling will become effective 60 days from it publica- 
tion in the CusToMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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MODIFICATION OF CUSTOMS RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF ELECTRONIC EXERCISE 
MONITORS 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-82, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is modifying a ruling pertaining to the tariff classification of elec- 
tronic exercise monitors. Notice of the proposed modification was 
published on April 27, 1994, in the Customs BULLETIN. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse for consumption on or after August 22, 
1994. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Office 
of Regulations and Rulings, Metals and Machinery classification 
Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On April 27, 1994, customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 17, proposing to modify New York Ruling Letter 
(NY) 836900, issued on March 13, 1989, concerning the classification of 
electronic exercise monitors under subheading 9029.20.40, Harmo- 
nized Tariff Schedule of the United States (HTSUS), which provides for 
other speedometers and tachometers. No comments were received in 
response to this notice. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-82, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is modifying NY 836900 to reflect the proper classification of the 
product under subheading 9506.91.00, HTSUS, which provides for 
articles and equipment for general physical exercise, gymnastics or ath- 
letics; parts and accessories. Headquarters Ruling Letter (HQ) 956139 
modifying NY 836900 is set forth in Attachment A to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 


Dated: June 1, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., June 1, 1994. 


CLA-2 CO:R:C:M 956139 DWS 
Category: Classification 
Tariff No. 9506.91.00 
Mr. LAWRENCE D. BLUME 
GRAHAM & JAMES 
2000 M Street, N.W., Suite 700 
Washington, DC 20036-3307 


Re: Modification of NY 836900; Electronic Exercise Monitors; HQs 089891 and 951012; 
Chapter 95, Note 3; 9029.20.40. 


DEAR MR. BLUME: 

This is in response to your letter of March 23, 1994, on behalf of PPG Biomedical Sys- 
tems, Inc. (PPG), concerning NY 836900, issued to you on March 13, 1989, which, in part, 
dealt with the classification of electronic exercise monitors under the Harmonized Tariff 
Schedule of the United States (HTSUS). Pursuant to section 625, Tariff Act of 1930 
(19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 103-82, 107 Stat. 
2057, 2186 (1993) hereinafter “section 625”), notice of the proposed revocation of NY 
836900 was published on April 27, 1994 in the Customs BULLETIN. 


Facts: 

The merchandise consists of the Series 7000, 8000, 9000 Exercise Monitors, for use on 
exercise bicycles. The models in these series display time, speed, distance, estimated calo- 
ries, and on certain models, pulse rate. 

The subheadings under consideration are as follows: 

9029.20.40: [o]ther speedometers and tachometers. 

Goods classifiable under this provision receive duty-free treatment. 

9506.91.00: —[a]rticles and equipment for general physical exercise, gymnastics or 
athletics; parts and accessories thereof. 

The general, column one rate of duty for goods classifiable under this provision is 4.64 

percent ad valorem. 


Issue: 

Whether the electronic exercise monitors are classifiable under subheading 9929.20.40, 
HTSUS, as other speedometers, or under subheading 9506.91.00, HTSUS, as parts of 
exercise equipment. 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification is deter- 
mined according to the terms of the headings and any relative section or chapter notes. 

In NY 836900, you were advised that the Series 7000, 8000, and 9000 Exercise Monitors 
were classifiable under subheading 9029.20.40, HTSUS, which provides for: “[o]ther 
speedometers and tachometers.” 

In HQ 089891, dated September 15, 1993, in classifying similar monitors under sub- 
heading 9506.91.00, HTSUS, we held that exercise monitors were not classifiable under 
subheading 9029.20.40, HTSUS. See also HQ 951012, dated October 18, 1993. We stated 
in HQ 089891 that “electronic monitors are not simply multiple function speedometers 
fitting the description of the goods of heading 9029.” Therefore, since the issuance of HQ 
089891, it has been the position of Customs that electronic exercise monitors are not clas- 
sifiable under subheading 9029.20.40, HTSUS. 

Chapter 95, note 3, HTSUS, states that: 

[s]ubject to note 1 above, parts and accessories which are suitable for use solely or 
principally with articles of this chapter are to be classified with those articles. 


Therefore, regardless of whether the merchandise is classifiable under subheading 
9029.20.40, HTSUS, because the electronic exercise monitors are parts of exercise equip- 
ment, they are to be classified with the equipment under subheading 9506.91.00, HTSUS. 
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Holding: 

The Series 7000, 8000, and 9000 Exercise Monitors are classifiable under subheading 
9506.91.00, HTSUS, as parts of exercise equipment. 

Accordingly, NY 836900 is modified to reflect the reasoning in this ruling. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10 
(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

MaRrVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A PROTECTIVE 
TEXTILE VEST 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub.L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a protective textile vest. 


DATE: Comments must be received on or before July 22, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, Franklin Court, Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Craig Clark, Textile 
Classification Branch, (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), this 
notice advises interested parties that Customs intends to revoke a rul- 
ing pertaining to the tariff classification of a protective textile vest. 

In DD 891734, issued November 22, 1993 by the District Director of 
Customs, St. Albans, Vermont, a protective textile vest was classified 
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under subheading 6211.43.0091 of the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), which provides for other gar- 
ments, women’s or girls’, of man-made fibers, other (see ruling letter at 
“Attachment A” to this document). 

After further analysis of DD 891734, we believe that the classification 
of the protective textile vest was erroneous. The subject merchandise is 
designed for protection against gunfire and would be classifiable as an 
other garment of Heading 6211 if finished. In its condition as imported, 
the subject merchandise does not contain the ballistic insert; only the 
shell is imported. The imported merchandise does not have the essential 
character of the finished merchandise and therefore is not classifiable in 
Heading 6211 in accordance with General Rule of Interpretation (GRI) 
2(a). Consequently, the subject merchandise is classifiable in subhead- 
ing 6307.90.9986, HTSUSA, which provides for other made up articles, 
other, other, other, other, other. 

Customs intends to revoke DD 891734 to reflect proper classification 
of the product in subheading 6307.90.9986, HTSUSA. Before taking 
this action, consideration will be given to any written comments timely 
received. The proposed ruling revoking DD 891734 is set forth in 
“Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: June 7, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
St. Albans, VT, November 22, 1993. 


CLA-2-62:S:N:N:H06 REH 
Category: Classification 
Tariff No. 6211.43.0091 
MIGUEL RvuIz 
Sic M. GLuxstaD, INc. 
PO. Box 523730 
Miami, FL 33152-3730 


Re: The tariff classification of a textile vest from Guatemala. 


DEAR Mk. Ruiz: 

In your letter dated October 20, 1993, you requested a tariff classification ruling on 
behalf of JMS Trading Corporation. 

The submitted sample, identified simply as “Style Vest 1”, is made from a woven 65% 
polyester/35% cotton fabric. It covers the torso area and has additional front and back 
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panels which extend down approximately ten inches from the waist line. The vest has a 
rounded neckline, oversize armholes, and full openings along each side and at the shoul- 
ders, secured with adjustable hook and loop closures. You note that the vest is designed as 
an outer shell carrier for ballistic inserts which will protect the wearer from gunfire.” The 
inserts will be incorporated by means of a chest pocket and will not be imported with the 
vest. 

The applicable subheading for the “Style Vest 1” is 6211.43.0091 Harmonized Tariff 
Schedule of the United States (HTS), which provides for Other Garments, women’s or 
girls’: of man-made fibers * * * Other * * *. The rate of duty will be 17 percent ad valorem. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

This ruling is being issued under the provisions 177 of the Customs Regulations (19 
C.ER. 177). 

MICHAEL D’AmBROSIO, 
District Director, 
St. Albans, Vt. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:T 955878 CC 
Category: Classification 
Tariff No. 6307.90.9986 
MIGUEL RuIz 
CUSTOMS BROKER 
Sic M. GLuKstTaD, INc. 
PO. Box 523730 
Miami, FL 33152-3730 


Re: Reconsideration and Revocation of DD 891734; classification of a protective textile 
vest; imported without ballistic insert; GRI 2(a). 


DEAR Mk. RUIZ: 

This letter is in response to your request for reconsideration of DD 891734, which con- 
cerned the classification of a textile vest. A sample was submitted for examination. In DD 
891734, dated November 22, 1993, we ruled that the subject merchandise is classified 
under subheading 6211.43.0091 of the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA), which provides for other garments, women’s or girls’, of man- 
made fibers, other. We have reviewed that ruling and have found it to be in error. The cor- 
rect classification follows. 


Facts: 

The merchandise at issue, made from 65 percent polyester and 35 percent woven cotton 
fabric, consists of two parts which are designed to be worn together. The front and back 
panels are secured and sized to the torso of the wearer by means of velcro straps at the 
shoulders and chest area. The article has a rounded neckline, oversize armholes and when 
worn has full openings along each side and at the shoulders. It is stated that the article is 
“designed as an outer shell carrier for ballistic inserts which will protect the wearer from 
gunfire.” The inserts will be incorporated by means of a chest pocket and will not be 
imported with the vest. Labels on the inside of both front and back portions of the garment 
read “body armor, small arms (hand gun), protective undergarment.” 


Law and Analysis: 

Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes. 
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Heading 6211, HTSUSA, provides for other garments. The Harmonized Commodity 
Description and Coding System, Explanatory Notes, the official interpretation of the 
HTSUSA at the international level, state that the Explanatory Notes to Heading 6114 are 
applicable to Heading 6211. They state at page 842 that other garments include 
“(1) aprons, boiler suits (coveralls), smocks and other protective clothing of a kind worn by 
mechanics, factory workers, surgeons, etc.” In Headquarters Ruling Letter (HRL) 
088807, dated August 9, 1991, we stated the following concerning whether an article is 
classifiable as a garment: 

* * * However, wearing apparel, which we believe to be synonymous with garments, 
has been defined by the courts to be articles worn by human beings for reasons of com- 
fort, decency, or adornment, Antonio Pompeo v. United States, 40 Cust. Ct. 362, C.D. 
2006 (1958), and includes “articles worn for protection against the elements and 
those worn for protection against more seoiiined cenitiiane prevailing in the environ- 
ment of the home, workplace, school, or restaurant.” Admiral Craft Equipment Corp. 
v. United States, 82 Cust. Ct. 162, C.D. 4796 (1979). 


Heading 6217, HTSUSA, provides for other made up clothing accessories. The term 
accessory is not defined in the tariff schedule or the Explanatory Notes, Webster’s Third 
New International Dictionary Unabridged (1986) defines accessory as “an object or device 
that is not essential in itself but that adds to the beauty, convenience, or effectiveness of 
something else. * * * any of various articles of apparel (as a scarf, belt, or piece of jewelry) 
that accent or otherwise complete one’s costume.” 

Heading 6307, HTSUSA, provides for other made up articles. According to the Explana- 
tory Notes, at page 867, Heading 6307 covers made up articles of any textile material which 
are not included more specifically in other headings of Section XI or elsewhere in the 
Nomenclature. 

GRI 2(a) provides that any reference in a heading to an article shall be taken to include a 
reference to that article incomplete or unfinished, provided that, as entered, the incom- 
plete or unfinished article has the essential character of the complete or finished article. It 
shall also include a reference to that article complete or finished (or falling to be classified 
as complete or finished by virtue of this rule), entered unassembled or disassembled. 

As a finished article the subject merchandise would provide protection and would be 
classifiable as an other garment of Heading 6211. In its condition as imported, this mer- 
chandise does not contain the ballistic insert and is therefore unfinished. To be classified 
as the finished article, it must have the essential character of the complete article. 

The finished article would provide protection from gunfire. Without the ballistic insert 
this merchandise does not carry out its essential function. In its condition as imported the 
subject merchandise does not have the essential character of the finished article, and, 
therefore, is not classifiable in Heading 6211 in accordance with GRI 2(a). 

The shell does not meet the definition of accessory. It does not complete one’s costume; it 
holds the ballistic insert. Consequently, it is not classifiable in Heading 6217. 

The shell is a made up article of textile material of Heading 6307. It is not more specifi- 
cally included in any other heading. Consequently, the subject merchandise is classifiable 
in Heading 6307. 


Holding: 

The merchandise at issue is classified under subheading 6307.90.9986, which provides 
for other made up articles, other, other, other, other, other. The rate of duty is 7 percent ad 
valorem. No textile category is currently assigned to merchandise classifiable under this 
subheading. 

DD 891734, dated November 22, 1993, is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF TIRE CORD 
FABRIC 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of tire cord fabric. 


DATE: Comments must be received on or before July 22, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W,, Suite 
4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Textile 
Classification Branch (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. 
L. 103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classification 
of tire cord fabric. 

In New York Ruling Letter 893323, issued December 29, 1993, by the 
Area Director of Customs, New York Seaport, Customs classified a fab- 
ric used in the manufacture of hoses under heading 5906, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), which pro- 
vides for rubberized textile fabrics, other than those of heading 5902, 
HTSUSA. (See ruling letter at “Attachment A” to this document.) 

Customs Headquarters is of the opinion that the New York ruling let- 
ter (893323) misapplied heading 5902, HTSUSA, as an “actual use” tar- 
iff provision. The heading is rather a “use” tariff provision, permitting 
classification thereunder if the fabric is of a class or kind used princi- 
pally as tire cord fabric. 

Customs intends to revoke the ruling to reflect the proper application 
of heading 5902, HTSUSA. Before taking this action, consideration will 
be given to any written comments timely received. The proposed ruling 
revoking the New York ruling letter is set forth in “Attachment B” to 
this document. 





36 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 25, JUNE 22, 1994 


Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: May 25, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
New York, N.Y., December 29, 1994. 


CLA-2-59:S:N:N6:350 893323 
Category: Classification 
Tariff No. 5906.99.2500 
Mr. AL SCOPINICH 
AL SCOPINICH 
2303 N. U.S. Hwy 1 
Suite 18 
Ft. Pierce, FL 34946 


Re: The tariff classification of a tire cord type fabric for use in the reinforcement of hoses, 
from Italy. 


Dear Mk. SCOPINICH: 

In your letter dated December 17, 1993, you requested a tariff classification ruling. 

The instant sample is a woven tire cord type fabric composed of rayon man-made fibers. 
The warp consists of numerous strong cords and a weft of fine yarns spaced about %” 
apart to hold the warp in position. You further state that this fabric has been dipped with 
latex. From the color of the material, the dipping solution appears to be of a resorcinol 
formaldehyde latex (RFL) type, which is a rubber. This coating protects the fibers and 
improves the adhesion of the rubber in the construction of hoses. 

You confirmed in a phone conversation with my staff, that this material will be used in 
the construction of hose and not the manufacture of tires. The Explanatory notes to head- 
ing 5902, which covers the classification of tire cord fabric, indicates that such material, to 
be classified therein, is to be used only in the manufacture of tires. Consequently, the cords 
were not tested to ascertain if they were high tenacity yarns, which is another condition 
for classification under heading 5902. We note that while the instant sample is composed 
of rayon, other fibers such as nylon, polyester, kevlar or nomex may be used. 

The applicable subheading for this fabric will be 5906.99.2500, Harmonized Tariff 
Schedule of the United States (HTS), which provides for rubberized textile fabrics, other 
than knitted or crocheted, of man-made fibers, not over 70 percent by weight of rubber or 
plastics. The rate of duty will be 8.5 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 956317 BC 
Category: Classification 
Tariff No. 5902.90.0000 


AL SCOPINICH 

2303 N. U.S. Hwy. 1 
Suite 18 

Ft. Pierce, FL 34946 


Re: Reconsideration and revocation of New York ruling 893323; classification of tire cord 
fabric used in the manufacture of rubber hoses; Additional U.S. Rule of Interpreta- 
tion l(a). 


DEAR MR. SCOPINICH: 

This responds to your letter of January 10, 1994, wherein you requested that Headquar- 
ters reconsider New York Ruling Letter (NYRL) 893323. We have reviewed the matter and 
decided, as set forth below, that NYRL 893323 should be revoked. 


Facts: 
In NYRL 893323, dated December 29, 1993, the merchandise at issue is described as 
follows: 
The instant sample is a woven tire cord type fabric composed of rayon man-made 
fibers. The warp consists of numerous strong cords and a weft of fine yarns spaced 
about % of an inch apart to hold the warp in position. You further state that this Fabric 
has been dipped with latex. From the color of the material, the dipping solution 
appears to be of a resorcinol formaldehyde latex (REL) type, which is a rubber. This 
prope vari the fibers and improves the adhesion of the rubber in the construc- 
tion of hoses. 


As indicated above, the fabric subject of NYRL 893323, and the instant ruling, is used in 
the manufacture of industrial rubber hoses. The New York ruling classified the fabric in 
subheading 5906.99.2500, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for rubberized textile fabrics (other than those of heading 
5902), other than knitted or crocheted, of man-made fibers, not over 70% by weight of rub- 
ber or plastics, on the grounds that heading 5902, HTSUSA, pertaining to tire cord fabric, 
is an actual use tariff provision. Since the fabric is not used in the manufacture of tires, it 
cannot be classified under that heading; thus, its classification under heading 5906, 
HTSUSA. You contend that the fabric should be classified under heading 5902, HTSUSA. 


Issue: 

Is heading 5902, HTSUSA, an actual use tariff provision which requires, for classifica- 
tion thereunder, that a fabric so entered be used in the manufacture of tires, or is it a use 
tariff provision requiring only that a fabric be of the class or kind principally used as tire 
cord fabric in the manufacture of tires? 


Law and Analysis: 
Additional U.S. Rule of Interpretation 1(a) provides the following: 
[A] tariff classification controlled by use (other than actual use) is to be determined in 
accordance with the use in the United States at, or immediately prior to, the date of 
importation, of goods of that class or kind to which the imported goods belong, and the 
controlling use is the principal use. 
“Principal use” is “that which exceeds any other single use of the article.” (U.S. Interna- 
tional Trade Commission Publication 1400 (1983), Conversion of the TSUSA into the 
Nomenclature Structure of the Harmonized System.) A good classifiable under a use tariff 
provision is so classified regardless of how it is used after importation. In contrast, addi- 
tional U.S. Rule of Interpretation 1(b) provides the following: 
[A] tariff classification controlled by the actual use to which the imported goods are to 
be put in the United States is satisfied only if such use is intended at the time of 


importation, the goods are so used and proof thereof is furnished within 3 years after 
the date the goods are entered [19 CFR 10.131-10.139]. 
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This means that a good entered under an actual use tariff provision must be used in the 
manner specified in the provision. If it is not so used, it is not entitled to classification in 
that provision. 

Applying the above to the instant case, if heading 5902, HTSUSA, is determined to be an 
actual use provision, then the fabric at issue cannot be classified in that heading. If the 
heading is determined to be a use provision, the fabric at issue can be classified in the head- 
ing if it is of the class or kind of fabric principally used as “tire cord fabric.” Its after entry 
use in the manufacture of hoses would be irrelevant. 

The principle of actual use is considered only when the tariff provision is controlled by 
use. This control is usually indicated by the language of the provision, such as “for use in, 
for use as,” or “to be used for,” although there are exceptions to this general rule. (See R. 
Sturm, Customs Law & Administration, § 53.3 (3d ed. 1984).) Heading 5902, HTSUSA, 
provides for the following: 


5902 Tire cord fabric of high tenacity yarn of nylon or other polyamides, poly- 
esters or viscose rayon: 

5902.10 Of nylon or other polyamides * * * 

5902.20 Of polyesters * * * 

5902.90 Other ** * 


Note that the language of heading 5902, HTSUSA, does not indicate that tire cord fabric is 
to be used in a specific application. 

The Explanatory Notes (EN’s) to the Harmonized Commodity Description and Coding 
System (HCDCS) state the following regarding heading 5902, HTSUSA (see HCDCS, Vol. 
2, p. 815): 


This heading covers tyre cord fabric, whether or not dipped or impregnated with rub- 
ber or plastics. 

These fabrics are used in the manufacture of tyres and consist of a warp of parallel 
filament yarns held in place, at specific distances, by weft yarns. The warp always con- 
sists of high tenacity yarns of nylon or other polyamides, polyesters or viscose rayon, 
while the weft, widely-spaced and intended solely to hold the warp in place, may con- 
sist of other yarns. 

The heading does not cover other woven fabrics used in the manufacture of tyres 
nor fabrics of yarns which do not meet the specification of Note 6 to Section XI [per- 
taining to high tenacity yarns. * * * 


(The EN’s assist us in the classification of merchandise. They constitute the official inter- 
pretation of the nomenclature at the international level. While not legally binding, they 
represent the considered views of classification experts of the Harmonized System Com- 
mittee. It has been the practice of the Customs Service to follow, whenever possible, the 
terms of the EN’s when interpreting the HTSUS. (See Treasury Decision (T.D.) 89-80, 23 
Cust. Bull., p. 379.) 

While the EN uses the phrase “are used in the manufacture of tyres,” this language is 
not accorded the legal significance that would apply if it appeared in the tariff provision 
itself. Again, the EN’s are not legally binding; the language of the tariff heading is legally 
binding. While the EN indicates that tire cord fabric is a very specific kind of article (as 
evidenced by the exclusion from the heading of “other woven fabrics used in the manufac- 
ture of tyres”), it does not explicitly set forth that fabric qualifying as tire cord fabric can- 
not be used in other applications. It provides that tire cord fabric is used in the 
manufacture of tires, but does not make explicit that this is its sole, exclusive use. 

Based on the language of the heading, as well as on the language of the EN which per- 
suades us that the scope of the heading was not intended to be limited to only those quali- 
fying fabrics actually used in the manufacture of tires, we conclude that heading 5902, 
HTSUSA, is a use tariff provision. Thus, so long as a qualifying fabric is of the class or kind 
of fabric known as tire cord fabric and used principally in the manufacture of tires, it will 
be classifiable in the heading regardless of how it is used after entry. This conclusion is in 
accord with a previous Headquarters ruling that determined the heading to be a use provi- 
sion: Headquarters Ruling Letter 083271, dated April 3, 1989. 

Whether the fabric at issue meets the specifications for tire cord fabric is unknown. 
While you submitted a statement from the manufacturer that the merchandise at issue is 
“high tenacity fabric,” the New York ruling (893323) stated that the fabric was not tested 
to determine if the requirements (pertaining to “high tenacity yarn”) of Note 6 to Section 
XI, HTSUSA, were met. Ifin fact the fabric meets all specifications under the tariffand isa 
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fabric of the class or kind used principally as tire cord fabric, it is classifiable in heading 
5902, HTSUSA, despite its use in the manufacture of hoses. (Note HRL 087654, dated 
March 12, 1991, where we rejected classification of so-called tire cord fabric in heading 
5902, HTSUSA, on the grounds that the fabric did not meet the specifications set forth in 
Note 6 to Section XI, HTSUSA.) Conversely, if the fabric fails to meet the tariff require- 
ments, or is otherwise determined not to be of the requisite class or kind, classification 
under subheading 5906.99.2500, HTSUSA, (as in NYRL 893323) may be appropriate. 

We recommend that you submit a copy of this ruling to the Area Director, New York Sea- 
port, along with evidence showing that the fabric at issue meets the requirements of Note 
6 to Section XI, HTSUSA. If deemed necessary by the director, a test shall be performed on 
the sample of merchandise classified in NYRL 893323 before a new ruling is issued. 


Holding: 

Heading 5902, HTSUSA, is a use tariff provision, not an actual use tariff provision. 
Thus, fabrics of the class or kind known as “tire cord fabric” and used principally in the 
manufacture of tires are classifiable under heading 5902, HTSUSA, provided they meet 
all requirements under the tariff. Accordingly, NYRL 893323 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF JEWELRY BOXES 


ACTION: Notice of proposed revocation of tariff classification ruling 


letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of jewelry boxes used in the retail sale of jewelry. 


DATE: Comments must be received on or before July 22, 1994. 


ADDRESS: Written comments (preferably in triplicate are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W,, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W., Suite 
4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Textile 
Classification Branch (202-482-7050). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act 
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(Pub.L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke a ruling pertaining to the tariff classifi- 
cation of jewelry boxes used in the retail sale of jewelry. 

In New York Ruling Letter 835631, issued January 25, 1989, by the 
Area Director of Customs, New York Seaport, textile covered metal jew- 
elry boxes used in the retail sale of jewelry were classified under sub- 
heading 7310.29.0000, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), which provided for other boxes of iron or 
steel used as sales packing and for commercial conveyance of goods, of a 
capacity less than 50 liters. (See ruling letter at “Attachment A” to this 
document.) 

Customs Headquarters is of the opinion that the New York ruling let- 
ter (835631) is not in accord with Customs classification of jewelry boxes 
used in the retail sale of jewelry. Such boxes, covered with textile mate- 
rial and designed to hold one or more items of jewelry, are classifiable as 
jewelry boxes of a kind normally sold at retail with their contents under 
subheading 4202.92.9015, HTSUSA, not as other boxes of iron or steel 
under subheading 7310.29.0000, HTSUSA. 

Customs intends to revoke New York ruling letter 835631 to reflect 
proper classification of the product in subheading 4202.92.9015, 
HTSUSA. Before taking this action, consideration will be given to any 
written comments timely received. The proposed Headquarters ruling 
revoking the New York ruling letter is set forth in “Attachment B” to 
this document. 


Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: May 27, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
New York, N.Y., January 25, 1989. 


CLA-2-73:S:N:1:113 835631 
Category: Classification 
Tariff No. 7310.29.0000 
Mr. WILLIAM J. LECLAIR 
TRANS-BORDER CUSTOMS SERVICES 
One Trans-Border Drive 
PO. Box 800 
Champlain, New York 12919 


Re: The tariff classification of textile covered metal jewelry boxes from Canada. 


DEAR Mr. LECLAIR: 

In your letter dated January 10, 1989, you requested a tariff classification ruling on 
behalf of Impenco Ltd of Montreal, Quebec, Canada. 

The items are cloth covered jewelry boxes used by retailers to display and market items 
of jewelry. These boxes come in various sizes depending upon the article of jewelry to be 
placed therein. The component of predominant weight of each item is metal, accounting 
for approximately 86 percent of the total weight of the box. 

The applicable subheading for the jewelry boxes will be 7310.29.0000, Harmonized Tar- 
iff Schedule of the United States (HTS), which provides for other boxes used as sales pack- 
ing and for the commercial conveyance of goods, of a capacity less than 50 liters, of iron or 
steel. The rate of duty will be free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter would be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 955789 BC 
Category: Classification 
Tariff No. 4202.92.9015 
WILLAIM J. LECLAIR 
TRANS-BORDER CUSTOMS SERVICES 
One Trans-Border Drive 
PO. Box 800 
Champlain, New York 12919 


Re: Revocation of New York Ruling Letter 835631; classification of textile covered metal 
jewelry boxes; Headquarters Ruling Letter 951028. 


DEAR Mr. LECLAIR: 

The Customs Service has had reason to reexamine the classification determination in 
New York Ruling Letter (NYRL) 335631, dated January 25, 1989, issued to Trans-Border 
Customs Services on behalf of Impenco Ltd. of Montreal, Quebec, Canada. We herein 
revoke that ruling as set forth below. 
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Facts: 

In NYRL 835631, issued on January 25, 1989, Customs classified textile covered metal 
jewelry boxes used by retailers to display and sell items of jewelry. The boxes come in vari- 
ous sizes and shapes, depending on the article of jewelry to be placed inside. Customs clas- 
sified the jewelry boxes in subheading 7310.29.0000, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), which provided for other boxes used as sales packing 
and for the commercial conveyance of goods, of a capacity less than 50 liters, of iron or 
steel. 

In Headquarters Ruling Letter (HRL) 951028, issued on March 3, 1993, we classified 
jewelry boxes of the kind at issue in NYRL 835631 as jewelry boxes under heading 4202, 
HTSUSA. That ruling cited the following Explanatory Note (EN), which makes clear that 
jewelry boxes used in the retail sale of jewelry and similar items are included within the 
scope of the term “jewelry boxes” as it appears in heading 4202, HTSUSA: 

The term “jewellry boxes” covers not only boxes specially designed for keeping 
jewellry, but also similar lidded containers of various dimensions (with or without 
hinges or fasteners) specially shaped or fitted to contain one or more pieces of jewell- 
ery and normally lined with textile material, of the type in which articles of jewellery 
are presented and sold and which are suitable for long-term use. 


The ruling stated the following regarding the above EN: 


This language makes it clear that cases used in the presentation and sale of jewelry 
are included in the term “jewelry boxes” in heading 4202. Because these cases are 
“jewelry boxes,” cases used in the presentation and sale of other articles are “similar 
containers” as that phrase appears in the heading. Thus, cases of the kind at issue— 
whether they are used ultimately to hold an item of jewelry, pen and pencil set, per- 
fume bottle, or various other articles—are classifiable under heading 4202. 


It is clear that the jewelry boxes classified in NYRL 835631 are the kind described in the 
above EN. As such, they are classifiable under heading 4202, HTSUSA, not under heading 
7310, HTSUSA. 


Holding: 

The textile covered metal jewelry boxes classified in New York Ruling Letter 835631 as 
other boxes of iron or steel under subheading 7310.29.0000, HTSUSA, are classifiable 
instead as textile covered jewelry boxes of a kind normally sold at retail with their contents 
under subheading 4202.92.9015, HTSUSA. The applicable duty rate is 20% ad valorem. 

Pursuant to 19 CFR 177.9(d), NYRL 835631, dated January 25, 1989, is hereby revoked. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division 
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PUBLIC MEETINGS ON CUSTOMS AUTOMATED EXPORT SYSTEM 


AGENCY: U.S. Customs Service, Department of the Treasury. 


_ ACTION: Notice of meetings. 


SUMMARY: This notice announces the first of a series of public meet- 
ings on the development of the Automated Export System (AES) and 
advises the public of other locations where additional meetings on this 
subject will be scheduled at a later date. The purpose of these meetings is 
(1) to give Customs managers an opportunity to provide the public with 
information related to the development of AES and (2) to give attendees 
an opportunity to ask questions, make suggestions, and provide Cus- 
toms with informal ideas related to AES design and functionality. The 
first meeting will be held in Washington, D.C. on Friday, July 8, 1994, 
commencing at 9:00 a.m. in Hearing Room B of the Interstate Com- 
merce Commission Building. Those planning to attend the meeting are 
requested to so notify Customs in advance. Notice of additional meet- 
ings to be held at other locations around the country will be published at 
a later date. 


DATE: July 8, 1994, commencing at 9:00 a.m. 


ADDRESS: Interstate Commerce Commission Building, Hearing Room 
B, 12th Street and Constitution Avenue, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Lorna Finley, AES 
Development Team, U.S. Customs Service, 1301 Constitution Avenue, 
N.W., Room 7331, Washington, D.C., 20229. Phone: 202-927-0280; 
FAX: 202-927-0742. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On February 24, 1994, the Commissioner of Customs directed that 
Customs develop an Automated Export System (AES). This system is 
being developed as a cooperative team effort involving Customs and the 
Bureau of the Census. 

Since AES is in the very early design stage, the AES Development 
Team intends to hold a series of public meetings for the purpose of 
(1) giving Customs managers an opportunity to provide the public with 
information related to the development of AES and (2) giving attendees 
an opportunity to ask questions, make suggestions, and provide Cus- 
toms with informal ideas related to AES design and functionality. Each 
meeting will open with a short presentation on AES, past, present and 
future, and after this presentation the floor will be open to all attendees 
for general informal discussion of the AES program. 

The first meeting will be held in Washington, D.C. on Friday, July 8, 
1994, commencing at 9:00 a.m. in Hearing Room B of the Interstate 
Commerce Commission Building. In order to ensure that overcrowding 
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does not result, persons planning to attend the meeting are requested to 
preregister by contacting Lorna Finley, AES Development Team, pre- 
ferably by FAX (202-927-0742) or, for those without access to FAX 
equipment, by telephone (202-927-0280). 

Additional public meetings on AES are planned for the following loca- 
tions: Boston, Massachusetts; New York, New York; Houston, Texas; 
New Orleans, Louisiana; Seattle, Washington; Los Angeles, California; 
and Portland, Oregon. Appropriate notice will be published in the Fed- 
eral Register when the dates, times and specific locations for these meet- 
ings have been established. 


Dated: June 8, 1994. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, June 13, 1994 (59 FR 30383)] 
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(Slip Op. 94-88) 
SuMITOMO Corp OF AMERICA, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 92-03-00165 


Plaintiff moves for summary judgment challenging Customs’ classification under item 
682.25, TSUS, of voice coil positioning devices that plaintiff imported for use in magnetic 
disk drives and claiming the merchandise is properly classifiable under item 676.54.55, 
TSUS. Defendant opposes plaintiff's motion, asserting this case presents genuine issues 
of material fact. 

Held: Plaintiff has overcome the presumption of correctness attached to Customs’ clas- 
sification of the subject merchandise and has demonstrated the merchandise is properly 
classifiable under item 676.54.55, TSUS. Judgment for plaintiff. 


(Dated June 2, 1994) 


Bellsey and Baker (Steven W. Baker), for plaintiff. 

Frank W. Hunger, Assistant Attorney General of the United States; Joseph I. Liebman, 
Attorney-in-Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division, United States Department of Justice (Mark S. Sochaczewsky); Laura R. 
Siegel, Attorney, United States Customs Service, of Counsel, for defendant. 


OPINION 


CarMAN, Judge: Plaintiff, Sumitomo Corporation of America, chal- 
lenges the classification and liquidation of its imported merchandise 
pursuant to section 515 of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1515(a) (1988). This Court has jurisdiction under 28 U.S.C. § 1581(a) 
(1988) and, for the reasons which follow, enters judgment for plaintiff. 


I. BACKGROUND 
A. The Merchandise: 


The merchandise at issue in this case consists of voice coil positioning 
devices (VCPDs) manufactured for use in computer hard magnetic disk 
drives. A VCPD is a component of a computer disk memory unit. Aff. of 
Marlon Feiger (Feiger Aff.) at 1 7. Such units use “a combination of 
mechanical and electronic components to permit fast access to large 
quantities of data by the central processing unit.” Id. 

Among the components found in a computer disk memory unit are 
read/write heads, which write data onto and retrieve data from mag- 
netic memory media, such as computer disks. Jd.; Aff. of Ashok K. Desai 
(Desai Aff.) at 1 6. The read/write heads function in conjunction with 


47 
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actuators,! which in turn are part of a positioning system that moves the 
heads to precise locations in order to access a particular track on the 
computer disk. Feiger Aff. at 1 7; Desai Aff. at 1 6. The disk itself sits 
“mounted on a precision spindle and rotates at high speed.” Feiger Aff. 
at 1 7. 

VCPDs are one type of actuator used in the read/write head position- 
ing system. Id. at 18; Desai Aff. at 16. “VCPDs are linear or rotary actua- 
tors that are driven by voice coil motors * * * in conjunction with servo 
systems which sense position information from the disks.” Desai Aff. at 
1 7. The voice coil motor within the VCPD “consists of a frame in which 
sit a copper covered core, magnets on either side, and a wire-wound coil 
and arm attached to a fixed fulcrum.” Decl. of Paul Doemeny (Doemeny 
Decl.) at 1 7. The copper core and magnets create a magnetic field 
around the core in which lies the coil. Desai Aff. at 1 14. Varying the elec- 
tricity supplied to the coil exerts force on the coil, causing it to move back 
and forth. See Jd. at 1117, 14; Feiger Aff. at 19. The coil’s motion, in turn, 
causes the VCPD’s arm to pivot on the fulcrum, thereby setting in 
motion a carriage arm to which the read/write heads are attached. See 
Desai Aff. at 1 15; Feiger Aff. at 11 16-18. The motion of the carriage arm 
thus prompts the read/write heads to interact with the magnetic 
memory media used in the computer. See Desai Aff. at 1 15. 


B. Statutory Provisions: 


Plaintiff relies on the following provisions of the Tariff Schedules of 
the United States (TSUS): 


1. Schedule 6 Part 4, Subpart G (1987): 
Item 676.30 Office machines not specially provided for 
* * 


* ok * * * * 


Parts of the foregoing: 
* ok 


* * * 


Item 676.54.55 Parts of automatic  data- 
processing machines and units 
thereof, other than _ parts 
incorporating a cathode ray 
tube ***. 

* * * * 


Other: 


* * 
Other * * *. 
2. General Headnotes and Rules of Interpretation (1986 & 1987): 


10. General Interpretative Rules: For the purposes of these 
schedules— 
* * * * * * * 


* * 


1The term “actuator” encompasses “any of various electric, hydraulic, or pneumatic mechanisms by means of which 
something is moved or controlled indirectly instead of by hand * * *.” WEBSTER’S THIRD NEW INTERNATIONAL 
DICTIONARY 22 (1st ed. 1986). 
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(ij) a provision for “parts” of an article covers a product solely 
or chiefly used as a part of such article, but does not prevail over 
a specific provision for such part. 
Defendant relies on the following TSUS provision: 
Schedule 6, Part 5 (1986 & 1987): 
Generators, motors, motor-generators, converters (rotary or 
static), transformers, rectifiers and rectifying apparatus, and 
inductors; all the foregoing which are electrical goods, and 
parts thereof: 
* * * * * * * 
Motors: 
Of under 1/40 horsepower: 
* 


ok * Ed 
Item 682.25 Other * **. 
* oK BS ok 


Othee ***. 
In addition, the following TSUS provision is relevant to the 
Court’s discussion: 
Schedule 6, Part 4, Subpart G (1986): 


Item 676.30 Office machines not specially provided for 


* KK 


* 


* * * * * * 


Parts of the foregoing: 
* ok * 


* 


Item 676.52 Other ** *. 
* * * * * 
Parts of computers and automatic 
data-processing machines and units 
thereof: 
* * * * * 


Other * * *.3 


C. Customs’ Classification: 

The United States Customs Service (Customs) classified the subject 
merchandise under item 682.25, TSUS. Item 682.25 applies to “[glener- 
ators, motors, motor-generators, converters (rotary or static), trans- 
formers, rectifiers and rectifying apparatus, and inductors; all the 
foregoing which are electrical goods, and parts thereof: * * *. Motors: Of 
under 1/40 horsepower: * * *. Other * * *. Other * * *.” Pursuant to this 
item, Customs imposed duties totalling 7.3% or 6.6% ad valorem, 
depending on date of entry. 

Plaintiff filed timely protests pursuant to 19 U.S.C. § 1514(a) (1988) 
to contest Customs’ classification. Customs subsequently denied the 


2Defendant also relies on General Interpretative Rule 10(ij). 

3The language contained in item 676.52, TSUS (1986), is analogous to that in item 676.54.55, TSUS (1987), the pro- 
vision upon which plaintiff relies. For tariff payment purposes, however, the 1987 provision provides for duty-free 
treatment and the 1986 provisions imposes duties of 4.1 percent ad valorem. Nevertheless, because the descriptive 
language in both provisions is substantially similar and for purposes of clarity, the Court will limit its discussion to the 
1987 provision, item 676.54.55. 
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protests under 19 U.S.C. § 1515 (1988) and, after having paid all liqui- 
dated duties, plaintiff commenced this action within the time allowed by 
law. This Court has jurisdiction under 28 U.S.C. § 1581(a) (1988). 


II. CONTENTIONS OF THE PARTIES 
A. Plaintiff: 

Plaintiff advances several arguments in support of its position. First, 
plaintiff contends the parties’ dispute only raises questions of law that 
the Court may resolve by summary judgment. PI.’s Br. at 5-6. Specifi- 
cally, plaintiff claims the Court need only assess the scope of the tariff 
item under which Customs classified the subject merchandise and the 
applicability of the item upon which plaintiff relies. Jd. at 6. Plaintiff 
also argues the Court may properly dispose of the parties’ dispute by 
summary judgment because defendant “does not contest any of the 
material facts set forth by plaintiff except for a claimed distinction 
between ‘linear’ and ‘rotary’ voice coil devices.” Pl.’s Reply Br. at 2. 
Plaintiff further indicates summary judgment is appropriate as defen- 
dant does not question the fact noted by plaintiff that VCPDs operate 
differently than other rotating shaft power devices. Jd. at 2-3. In short, 
plaintiff contends defendant merely advances “arguments about the 
implications of the facts, and not the facts themselves [, and therefore 
does] not actually raise any issues of fact.” Id. at 4. 

Second, plaintiff asserts the subject merchandise does not fit within 
the judicially-determined meaning of the term “motors” under the 
TSUS. PIl.’s Br. at 6-12. In essence, plaintiff urges this definition only 
applies to those devices which transform electrical energy into mechani- 
cal energy through the use of a rotating shaft. Id. According to plaintiff, 
a VCPD “is not a rotating device [and] does not produce rotating shaft 
power” and, therefore, does not satisfy the definition of the term 
“motor” as used in the TSUS. See Id. at 9. Instead, argues plaintiff, the 
VCPD is a linear motor that produces a back and forth motion. Jd. While 
plaintiff acknowledges the VCPDs produce a very small rotation in the 
pivot arm of less than 20° of an arc, plaintiff maintains the actual 
motion of the coil is linear and thus precludes the merchandise from 
being a “motor” under the TSUS. Id. 

Finally, plaintiff contends the “more than” doctrine requires Customs 
to classify the merchandise under item 676.54.55. Id. at 12-17. Plaintiff 
claims the “more than” doctrine precludes Customs from classifying an 
article under an eo nomine provision for the article if the article is “more 
than” the items described by the provision.* See id. at 12-13. Plaintiff 
argues the VCPD has various additional features that are not integrated 
with the merchandise’s linear motor and that harness the motor’s 
power for a specialized purpose. Id. at 16. Specifically, plaintiff notes the 
following about the merchandise’s components: (1) the VCPD’s “frame 
permits the precise alignment required for operation|[;]” (2) “[t]he arm 


4ean eo nomine designation is one which describes a commodity by a specific name, usually one well known to com- 
merce.” RUTH F STURM, CUSTOMS LAW AND ADMINISTRATION, § 53.2, at 3 (3d ed. 1991) (citing United States 
v. Bruckmann, 65 CCPA 90, C.A.D. 1211, 582 F.2d 622 (1978)). 
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transfers the motion of the coil to the heads|;]” and (3) “the pivoted 
bearing amplifies [the heads’] displacement.” Jd. Plaintiff maintains 
these features make the subject merchandise “more than” an electrical 
motor of “under 1/40 horsepower” under item 682.25. Id. at 12, 16-17. 
Finally, plaintiff emphasizes the VCPDs are “essential components in 
hard magnetic disk drives” and have no other function apart from their 
operation as positioning devices in the disk drives. Id. at 17. 


B. Defendant: 


Defendant opposes plaintiff's motion for summary judgment on four 
grounds. First, defendant argues two genuine issues of material fact 
exist in this case which preclude summary judgment: (1) whether a 
VCPD is arotary motor and (2) whether a VCPD is “more than” a rotary 
motor. See Def.’s Statement of Material Facts as to Which There Exist 
Genuine Issues To Be Tried; Def.’s Br. at 6-7. Second, with respect to 
plaintiff's argument that the well-established definition of rotary 
motors excludes the VCPDs, defendant claims the argument is irrele- 
vant because it assumes the merchandise is a linear motor when, in fact, 
Customs has determined the merchandise is a rotary motor. Def.’s Br. at 
6-7. Third, defendant asserts the VCPDs are not “more than” motors 
because their sole function is to transform electric energy into mechani- 
cal energy and any additional features that the merchandise may have 
are integral to the motor’s functioning. Jd. at 7-8. Finally, defendant 
urges the VCPDs are not classifiable under item 676.54.55 as plaintiff 


claims because the eo nomine “motor” provision in item 682.25 specially 
provides for the merchandise within the meaning of General Interpreta- 
tive Rule 10(ij). Jd. at 8. 


III. Discussion 
A. Presumption of Correctness: 


As in all customs cases, a statutory presumption of correctness 
attaches to classifications by the Customs Service and the party chal- 
lenging the classification has the burden of overcoming this presump- 
tion. 28 U.S.C. § 2639(a)(1) (1988). To determine whether an importer 
has overcome the statutory presumption, the Court must consider 
whether “the government’s classification is correct, both independently 
and in comparison with the importer’s alternative.” Jarvis Clark Co. v. 
United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 873, 878 (1984). 


B. Summary Judgment: 


This Court may grant a motion for summary judgment “if the plead- 
ings, depositions, answers to interrogatories, and admissions on file, 
together with the affidavits, ifany, show that there is no genuine issue as 
to any material fact and that the moving party is entitled to a judgment 
as a matter of law.” USCIT R. 56(d). The moving party 


bears the burden of establishing that the material facts are not in 
dispute and entitle it to judgment as a matter of law * * *. After the 
moving party has clearly established its case, the duty to go forward 





og CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 25, JUNE 22, 1994 


shifts to the party opposing the motion to produce evidence that 
places material facts in dispute. 


Balboa Ins. Co. v. United States, 775 F.2d 1158, 1163 (Fed. Cir. 1985) (cit- 
ing Adickes v. S.H. Kress & Co., 398 U.S. 144, 160 (1970)) (other citation 
omitted). “As to materiality, the substantive law will identify which facts 
are material. Only disputes over facts that might affect the outcome of 
the suit under the governing law will properly preclude the entry of 
summary judgment.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 
(1986). Moreover, a genuine issue as to a material fact can only arise 
where “the evidence is such that a reasonable jury could return a verdict 
for the nonmoving party.” Id. “If the evidence is merely colorable, * * * 
or is not significantly probative, * * * summary judgment may be 
granted.” Id. at 249-50. The Court will address in turn the separate 
questions of whether the parties’ dispute raises a “genuine issue of 
material fact” and whether plaintiff “is entitled to a judgment as a mat- 
ter of law.” 
1. Genuine Issue of Material Fact: 


The Court first considers whether the parties’ dispute raises a “genu- 
ine issue of material fact” that precludes summary judgment. The sub- 
stantive law that applies to this case, of course, appears in the TSUS and 
the various court decisions that have interpreted the relevant TSUS 
provisions. If the materials now before the Court do not raise a question 
as to the proper application of these authorities to the subject merchan- 
dise, the Court must conclude no genuine issue of material fact exists in 
this action. See Anderson, 477 U.S. at 248. 

In this case, plaintiff claims VCPDs are properly classifiable under 
item 676.54.55 and has submitted various materials to support its claim. 
Among the materials that plaintiff has submitted are affidavits, 
excerpts from technical publications, schematic drawings, trade litera- 
ture, and dictionary definitions, all of which address the functioning of 
VCPDs. See, e.g., Feiger Aff. at 1-4, Exs. A-D; Desai Aff. at 1-4, Exs. 
B-E; Desai Supp. Aff. at 1-2; Desai Second Supp. Aff. at 1-2, Ex. A. As 
suggested by the Court’s background discussion above, plaintiff's sup- 
porting materials clearly illustrate the subject merchandise’s design 
and application: the VCPD’s coil moves back and forth as it receives 
electricity, thereby causing the VCPD’s arm to pivot on its fulcrum; the 
pivoting action of the arm activates a carriage arm which, in turn, 
prompts the read/write heads to interact with the magnetic memory 
media used in the computer. See Desai Aff. at 1 15; Feiger Aff. at 11 
16-18. Although defendant does not dispute the foregoing characteriza- 
tion of the VCPDs design and function, defendant nevertheless asserts 
questions of fact exist as to whether VCPDs are rotary motors or “more 
than” rotary motors. See Def.’s Statement of Material Facts as to Which 
There Exist Genuine Issues To Be Tried; Def.’s Br. at 6—7. 

Without deciding the issue, the Court will assume the VCPDs are 
rotary motors for the purposes of this discussion and proceed to consider 
whether a genuine issue of fact exists as to whether a VCPD is “more 





U.S. COURT OF INTERNATIONAL TRADE 53 


than” a rotary motor. At the outset, the Court notes the application of 
the “more than” doctrine depends on the particular facts of a given case. 
See E. Green & Son, Inc. v. United States, 59 CCPA 31, 34, C.A.D. 1032, 
450 F.2d 1396, 1398 (1971) (“Only the most general of rules can be ascer- 
tained from the previous decisions dealing with the ‘more than’ doc- 
trine, and it appears that each case must in the final analysis be 
determined on its own facts.”). “In order to determine if an article is 
more than that provided for in a particular tariff provision, it is neces- 
sary to ascertain the common meaning of the tariff provision and 
compare it with the merchandise in issue.” Id. at 34, 450 F.2d at 1398. 
Ultimately, “a finding * * * by the court that an article is ‘more than’ 
that described by the tariff provision signifies, in effect, that the provi- 
sion cannot be interpreted as covering that article.” Phone-Mate Inc. v. 
United States, 12 CIT 575, 581, 690 F. Supp. 1048, 1053 (1988), aff'd, 
7 Fed. Cir. (T) 40, 867 F.2d 1404 (1989) (citing Englishtown Corp. v. 
United States, 64 CCPA 84, 87, C.A.D. 1187, 553 F.2d 1258, 1260 (1977)). 

As instructed by the foregoing cases, the Court begins its analysis by 
considering the common meaning of the tariff provision upon which 
defendant relies, item 682.25, TSUS.° As defendant bases its classifica- 
tion of the VCPDs on its determination that the VCPDs are electric 
motors within the meaning of item 682.25, the Court limits its inquiry to 
ascertaining the common meaning of the term “electric motor.” The 
Court’s inquiry is a limited one, however, because the Court of Customs 


and Patent Appeals (CCPA) previously examined the meaning of the 
term at issue. See United States v. Acec Elec. Corp., 60 CCPA 113, 117, 
C.A.D. 1091, 474 F.2d 1009, 1011-12 (1973); United States v. A. W. Fen- 
ton Co., 49 CCPA 45, 47-48, C.A.D. 794 (1962). In. A. W. Fenton, the CCPA 
indicated the following definition of “electric motors” applied to the 
Tariff Act of 1930: 


A rotating machine which transforms electrical energy into 
mechanical energy. It consists of two principal parts: a field-magnet 
winding or a distributed-stator winding producing a magnetic field, 
and a rotating armature or rotor in whose conductors flow currents 
which are acted upon by the magnetic field and cause rotation. 


49 CCPA at 47-48 (citation omitted). The appellate court subsequently 
reaffirmed the application of this definition to the TSUS. Acec Elec., 
60 CCPA at 117, 474 F2d at 1011-12. 

In A. W. Fenton, the CCPA addressed a problem similar to that 
involved in the instant case. The A. W. Fenton court reviewed the classi- 
fication of an article described as a “Hoover Electric Motor and Gear 
Assemblies.” 49 CCPA at 47. The article’s components included “an 
armature, field assembly, commutator, carbon brushes, and bearings, 


Sas noted above, item 682.25 applies to “[g]enerators, motors, motor-generators, converters (rotary or static), trans- 
formers, rectifiers and rectifying apparatus, and inductors; all the foregoing which are electrical goods, and parts 
thereof: * **. Motors: Of under 1/40 horsepower: * * *. Other * * *. Other * * *.” 
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along with a two-piece frame which holds those parts together as a 
unit.” Id. The court described the article’s design as follows: 


Each end of the armature shaft is provided with a worm adapted to 
drive a worm gear. Such a gear, mounted on a drive shaft, is held in 
driven connection with each of the worms by the frame. The two 
drive shafts are disposed in spaced parallel relationship, perpendic- 
ular to armature shaft. 


Id. The court subsequently observed “[t]hat the instant article contains 
the essential elements of a motor there can be no doubt, but it is equally 
clear that it includes features not essential to its function as a motor.” 
Id. at 48. Specifically, the court pointed to, among other things, the 
structural support supplied by the drive shafts to the polishing brushes, 
and the support and protection provided by the frame to the gearing 
assemblies and brushes, respectively. Jd. The court further underscored 
the fact that while the article “clearly is designed for a special purpose 
* * *[ | the additional features it includes do more than make it a special 
type of motor|— t]hey dedicate it to one particular use as part of floor 
polisher.” Jd. at 49. The court thereafter concluded the article “is more 
than a motor [and therefore] is not properly classifiable as a motor for 
tariff purposes.” Id. 

With this background, the Court must now compare the subject mer- 
chandise with the definition of the term “electric motor.” E. Green & 
Son, 59 CCPA at 34, 450 F.2d at 1398. As noted above, plaintiff’s submis- 
sions demonstrate the VCPD operates as follows: the VCPD’s coil moves 
back and forth as it receives electricity, thereby causing the VCPD’s arm 
to pivot on its fulcrum; the pivoting action of the VCPD’s arm activates a 
carriage arm which, in turn, prompts the read/write heads to interact 
with the magnetic memory media used in the computer. See Desai Aff. at 
1 15; Feiger Aff. at 11 16-18. Plaintiff's materials also indicate the 
manufacturer that incorporated the VCPDs into magnetic disk drives 
was able to do so “by attaching [the] carriage arm and read/write heads 
to the pivot arm, attaching power and control leads to the VCPD, and 
assembling the VCPD into the disk drive chassis.” Feiger Aff. at 11 14. 
The materials further show mounting points on the VCPD’s specially 
designed frame permit the merchandise’s assembly into the chassis. 
Desai Aff. at 1 14. 

The foregoing materials convince the Court the VCPD is “more than” 
an electric motor for tariff purposes. This Court observes, as the CCPA 
did in A. W. Fenton, “[t]hat the instant article contains the essential ele- 
ments of a motor there can be no doubt, but it is equally clear that it 
includes features not essential to its function as a motor.” A. W. Fenton, 
49 CCPA at 48. Plaintiff's materials clearly identify the VCPD’s motor 
elements as the coil, the copper-covered core, and magnets. Plaintiff's 
materials demonstrate the transformation of electrical energy into 
mechanical energy that occurs in the device is solely attributable to the 
coil’s interplay with the device’s copper-covered core and magnets. The 
VCPD’s additional components, the VCPD frame, arm, and pivoted 
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bearing in the fulcrum, thus are “not essential to its function as a 
motor.” Jd. As plaintiff correctly notes, the “frame permits the precise 
alignment required for operation|[;] * * * [t]he arm transfers the motion 
of the coil to the heads[;] * * * and the pivoted bearing amplifies [the 
heads’] displacement.” Pl.’s Br. at 16. 

The Court also finds, analogous to the article discussed in A. W. Fen- 
ton, while the article “clearly is designed for a special purpose * ** [,] the 
additional features it includes do more than make it a special type of 
motor[— t]hey dedicate it to one particular use * * *.” A. W. Fenton, 
49 CCPA at 49. In other words, and as defendant itself acknowledges, 
the subject merchandise has no application outside of computer disk 
drives. See Def.’s Br. at 8 (“[T]he devices are not suitable for use other 
than as a positioning device.”). 

The VCPD’s integral role in the functioning of computer disk drives 
further underscores the fact that the devices are not simply electric 
motors. See Desai Aff. at 1 6 (describing how a disk drive’s read/write 
heads work in conjunction with the VCPDs); Feiger Aff. at 1 7 (same). 
Without a backup actuator within the disk drive that could perform the 
functions undertaken by the VCPDs, the removal of the VCPD would 
unquestionably stop the functioning of the read/write heads and 
thereby cause the disk drive to cease its operation. See Def.’s Resp. to 
Pl.’s Statement of Material Facts Not in Issue at 1 7 (admitting “[t]he 
actuator in a positioning system is an essential part required for the 
operation of a disk drive * * *.”) (emphasis added). For all of the forego- 
ing reasons, the Court concludes plaintiff has established the subject 
merchandise is “more than” a motor and, consequently, the eo nomine 
provision upon which defendant relies, item 682.25, is inapplicable.® See 
Phone-Mate, 12 CIT at 581, 690 F. Supp. at 1053. 

Nothing in defendant’s papers or supporting materials suggests any- 
thing to the contrary. The crux of defendant’s position is that the VCPDs 
are not “more than” a motor because they do nothing more than trans- 
form electrical energy into mechanical energy. See Def.’s Br. at 7 (citing 
Doemeny Decl. at {1 20). The most specific argument advanced by defen- 
dant is that “Sumitomo’s claimed ‘additional features’ * * * are all inte- 
gral to the functioning of the motor.” Jd. at 7-8. The declaration 
proffered by defendant further states “[t]he device at issue has no addi- 
tional features such as gears, shafts, and clutch mechanisms.” Doemeny 
Decl. at 11 21. 

Defendant has simply failed to introduce anything that creates a dis- 
pute as to whether the subject merchandise is “more than” an electric 
motor. See Anderson, 477 U.S. at 248 (“Only disputes over facts that 


©The fact that item 682.25 is inapplicable to the subject merchandise obviates the need to apply General Interpreta- 
tive Rule (GIR) 10(ij) in this case. As noted above, GIR 10(ij) indicates “a provision for ‘parts’ of an article covers a 
product solely or chiefly used as a part of such article, but does not prevail over a specific provision for such part.” In 
short, because the Court has already determined the VCPD does not fall under item 682.25, the claimed “specific provi- 
sion,” the Court does not have to decide between that claimed “specific provision” and the “parts” provision upon 
which plaintiff relies. Instead, only one provision remains under consideration—the “parts” provision in item 676.54. 
Consequently, the comparative analysis required under GIR 10(ij) is unnecessary in this case. 
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might affect the outcome of the suit under the governing law will prop 
erly preclude the entry of summary judgment.”). Defendant has not 
pointed to anything which refutes plaintiff's description of the subject 
merchandise’s function and design. Defendant has merely sought to 
recharacterize the particular roles played by the VCPD’s various com- 
ponents. For the reasons noted previously in connection with the 
Court’s discussion of the components’ non-motor functions, the Court 
rejects defendant’s contention that the components do nothing more 
than transform electrical energy into mechanical energy. Moreover, 
nothing in defendant’s submissions substantiates defendant’s asser- 
tion that “Sumitomo’s claimed ‘additional features * * *. are all integral 
to the functioning of the motor.” Even assuming the truth of defen- 
dant’s assertion, however, the importance of those features to the motor 
does not negate the fact that the features are also clearly integral to the 
overall positioning system. Finally, the Court notes because it must 
decide whether an article is “more than” a description provided by a tar- 
iff item on case-by-case basis,’ it does not believe the absence of “gears, 
shafts, and clutch mechanisms” in the subject merchandise raises an 
issue as to whether merchandise is “more than” an electric motor. See 
Anderson, 477 U.S. at 248-50 (A “genuine issue as to [a] material fact” 
can only arise where “the evidence is such that a reasonable jury could 
return a verdict for the nonmoving party * * *. If the evidence is merely 
colorable, * * * or is not significantly probative, * * * summary judg- 
ment may be granted.”). The Court concludes, therefore, no genuine 
issue of fact exists as to whether VCPDs are “more than” rotary motors. 
As defendant has not shown a genuine issue of fact exists as to whether 
VCPDs are “more than” rotary motors or as to any other issue of mate- 
rial fact in this case, the Court will proceed to its second inquiry of 
whether plaintiff is entitled to “a judgment as a matter of law” under 
USCIT R. 56(d). 


2. Judgment as a Matter of Law: 


The determination as to whether plaintiff is entitled to “a judgment 
as a matter of law” depends upon the application of item 676.54.55 to the 
subject merchandise. As the Court’s previous discussion makes clear, 
plaintiff has already demonstrated Customs erroneously classified the 
VCPDs under item 682.25. Therefore, if the materials before the Court 
demonstrate the VCPDs are classifiable under item 676.54.55, plaintiff 
would be entitled to “a judgment as a matter of law.” 

The Court has little difficulty in concluding the subject merchandise 
is classifiable under item 676.54.55. As noted previously, this provision 
encompasses “[p]arts of automatic data-processing machines and units 
thereof, other than parts incorporating a cathode ray tube * * *. Other: 
* * * Other * * *.” This Court recently provided the following descrip- 


‘See E. Green & Son, 59 CCPA at 34, 450 F.2d at 1398 (“Only the most general of rules can be ascertained from the 
previous decisions dealing with the ‘more than’ doctrine, and it appears that each case must in the final analysis be 
determined on its own facts.”). 
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tion of the examination that is necessary for determining whether mer- 
chandise qualifies as a “part” of an article: 


In order to decide whether an item is “solely or chiefly used as a part 
of [an] article,” the Court must consider the “nature, function and 
purpose of an item in relation to the article to which it is attached or 
designed to serve.” Ideal Toy Corp. v. United States, 58 CCPA 9, 13, 
C.A.D. 996, 433 F.2d 801, 803 (1970) (citing Gallagher & Ascher Co. 
v. United States, 52 CCPA 11, 13-14, C.A.D. 849 (1964)). In general, 
“a ‘part’ of an article is something necessary to the completion of 
that article * * *. [I]t is an integral, constituent, or component part, 
without which the article to which it is joined, could not function as 
such article.” Gallagher, 52 CCPA at 14 (citing United States v. Wil- 
loughby Camera Stores, 21 CCPA 322, 324, T.D. 46,851(1933)). Nev- 
ertheless, the mere “fact that the article operates, functions or can 
be used without the item is not determinative.” Ideal Toy, 58 CCPA 
at 13, 433 F2d at 803 (citing Trans Atlantic Co. v. United States, 
48 CCPA 30, C.A.D. 758 (1960)). 


Mitsubishi Int'l v. United States, 17 CIT __,_ _, 829 F. Supp. 1387, 
1395 (1993). 

The Court’s analysis in Mitsubishi International is instructive in this 
case. There, the Court considered whether various components 
imported for use in a continuous steel casting machine were classifiable 
as casting machine parts. Seeid.at__, 829 F Supp. at 1395. The Court 
concluded the components were casting machine parts after finding “all 


of the subject components satisfy a specific and integral need in the cast- 
ing machine’s operation.” Id. at___, 829 F. Supp. at 1395. The Court 
also noted “[t]he fact that the subject components are ‘dedicated for use’ 
in the casting machine further compels thisconclusion.” Jd. at__, 829 
F. Supp. at 1395. The Court observed “[w]here items are ‘dedicated for 
use’ upon an article and can not apply to any other purpose, courts have 
generally found the items to be parts of the article for which they were 
imported.” Jd.at__, 829 F Supp. at 1395 (citing United States v. Pom- 
peo, 43 CCPA 9,13, C.A.D. 602 (1955)) (other citation omitted). 

The “parts” inquiry prescribed by Mitsubishi International clearly 
shows the VCPDs are “parts of automatic data-processing machines” 
within the meaning of item 676.54.55. The uncontroverted showings 
made by plaintiff indicate the VCPDs are “integral” to the functioning 
of the computer hard disk drives in which they operate. See Desai Aff. at 
1 6 (describing how a disk drive’s read/write heads work in conjunction 
with the VCPDs); Feiger Aff. at 7 (same). In short, absent a backup 
actuator within the disk drive that could perform the functions under- 
taken by the VCPDs, the removal of the VCPD would unquestionably 
stop the functioning of the read/write heads and thereby cause the disk 
drive to cease its operation. See Def.’s Resp. to Pl.’s Statement of Mate- 
rial Facts Not in Issue at 1 7 (admitting “(t]he actuator in a positioning 
system is an essential part required for the operation of a disk drive 
* * * ”) (emphasis added). It is similarly undisputed in this case that the 
VCPDs are “dedicated for use” upon the disk drives. See Def.’s Br. at 8 
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(acknowledging “[b]ecause of the fulcrum, the devices are not suitable 
for use other than as a positioning device [ ]”) (emphasis added). 
Because plaintiff has demonstrated the VCPDs have no application 
apart from their use in the magnetic disk drives and the disk drives in 
which the VCPDs operate could not function without the VCPDs absent 
an alternate actuator, the Court concludes plaintiff has demonstrated 
the VCPDs are “parts of automatic data-processing machines and units 
thereof’ under item 676.54.55. See Mitsubishi Int’l, 17 CIT at __, 
829 F Supp. at 1395. Consequently, the Court further concludes plain- 
tiff is entitled “to a judgment as a matter of law.” USCIT R. 56(d). 


IV. CONCLUSION 


The Court holds that plaintiff has overcome the statutory presump- 
tion of correctness attached to Customs’ classification of the subject 
merchandise under item 682.25, TSUS (1986 & 1987). The Court also 
holds plaintiff has demonstrated the subject merchandise is properly 
classifiable under item 676.54.55, TSUS (1987) or item 676.52, TSUS 
(1986), depending on date of entry. Judgment will enter for plaintiff. 


(Slip Op. 94-89) 
Rusy INTERNATIONAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-04-00247 
{Plaintiff's motion for leave to amend complaint denied.] 
(Dated June 2, 1994) 


Peter S. Herrick for the plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, U.S. Department of Jus- 
tice, Civil Division (James A. Curley) for the defendant. 


MEMORANDUM AND ORDER 


AQuliLino, Judge: The plaintiff has interposed a motion pursuant to 
CIT Rule 15 (a) for leave to amend its complaint, which, as filed on April 
30, 1992, contests the failure of the U.S. Customs Service to classify the 
covered merchandise under item 688.45 of the Tariff Schedules of the 
United States as quartz analog watches in accordance with Belfont 
Sales Corp. v. United States, 11 CIT 541, 666 FSupp. 1568 (1987), reh’g 
denied, 12 CIT 916, 698 F.Supp. 916 (1988), aff'd, 878 F.2d 1413 (Fed. 
Cir. 1989). 

Attached to plaintiff's summons is a schedule of some 14 protests filed 
with and denied by Customs, covering an equal number of specified 
entries in 1987 and 1988. The gravamen of the complaint is that the Ser- 
vice’s challenged classification of the goods resulted from clerical error, 
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mistake of fact, or other inadvertence not amounting to an error in the 
construction of a law within the meaning of 19 U.S.C. § 1520(c)(1). 
Jurisdiction of the court is asserted under 28 U.S.C. § 1581(a). 

Plaintiff's motion, dated February 17, 1994, “seeks to add a second 
count to its complaint claiming certain entries were never properly liq- 
uidated” as follows: 


23. Enclosed as Exhibit G["] are the pages from the Bulletin 
Notice of Entries Liquidated posted at the Miami customhouse for 
the following /sic/ entries: 

K50-2008268-8 
K50-2008270-4 
K50-2008271-2 
047-0006609-7 
K50-2008247-2 

24. The name of the plaintiff is not set forth next to this entry 
number and no name appears next to the entry numbers. 

25. The failure to list the name of the importers is not suffi- 
cient notice to comply with requirements for legal evidence of 
liquidation. 

26. The failure to give sufficient notice makes the liquidation null 
and void. 

27. The entries should be reliquidated to give the plaintiff the 
opportunity to file a timely protest or the claims that were filed 
should be accepted as timely. 


The defendant answered the original complaint on July 6, 1992. 


It opposes the foregoing proposed amendment for the following stated 
reasons: 


The motion should be denied because Ruby did not assert in the 
protests that the liquidations of these entries were void. Not having 
raised the issue in the protests, Ruby cannot bring the issue before 
this Court for decision. Moreover, the motion also should be denied 
because Ruby unduly delayed more than 21 months before moving 
to amend the complaint. 

This position is well-founded. Section 2638 of Title 28, U.S.C. contem- 
plates new grounds in support of a civil action, to wit: 

In any civil action under section 515 of the Tariff Act of 1930 in 
which the denial, in whole or in part, ofa protest is a precondition to 
the commencement of a civil action in the Court of International 
Trade, the court, by rule, may consider any new ground in support 
of the civil action if such new ground— 

(1) applies to the same merchandise that was the subject of 
the protest; and 
(2) is related to the same administrative decision listed in 
section 514 of the Tariff Act of 1930 that was contested in the 
protest. 
The first stated condition, namely, that the new ground apply to the 
same merchandise that was the subject of the protest, is met but not the 


“The motion papers before the court do not actually include this exhibit. 
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second. Clearly, the protest(s) upon which this action is predicated were 
directed only at the classification and rate and amount of duties charge- 
able within the meaning of 19 U.S.C. § 1514(a)(2). There was no protest 
of the liquidation, which is a separate and distinct administrative deci- 
sion according to subsection (a)(5) of section 1514. Cf Gray Tool Co. v. 
United States, 6 CIT 333 (1983) (motion to amend complaint denied 
since appraisement and classification are separate categories of admin- 
istrative decision under section 1514(a)). 

Moreover, while CIT Rule 15 (a) provides that leave to amend “shall 
be freely given when justice so requires”, this provision “must be bal- 
anced against numerous considerations protecting the rights of the 
opposing party.” St. Paul Fire & Marine Ins. Co. v. United States, 16 CIT 
___,__, 795 FSupp. 453, 455 (1992), citing Foman v. Davis, 371 US. 
178, 182 (1962), aff'd, 16 F3d 420 (Fed.Cir. 1993). In that case, the court 
denied a motion to amend a complaint, concluding that 13 months 
between the close of discovery and the filing of the motion without 
explanation for that length of time constituted undue delay. Here, the 
plaintiff waited more than 19 months after the defendant had joined 
issue to file its motion, also without adequate justification for the delay. 

Ergo, plaintiffs motion for leave to amend must be, and it hereby is, 
denied. The parties may have until August 1, 1994 to complete any 
remaining discovery and pretrial preparations on plaintiff's existing 
alleged cause of action. A proposed pretrial order shall be submitted to 
the court on or before September 2, 1994, with trial to commence as soon 
thereafter as is convenient for the parties. 


A EERIE EA 


(Slip Op. 94-90) 


Cuina DikEsEL Imports, INC., A CALIFORNIA CORP, PLAINTIFF U. 
UNITED STATES, DEFENDANT 


Court No. 92-10-00696 
[Cross-motions for summary judgment denied. ] 
(Dated June 2, 1994) 


James M. Zimmerman for plaintiff. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Carla Garcia-Benitez), Mark G. Nackman, Office of Assis- 
tant Chief Counsel, international Trade Litigation, United States Customs Service, of 
counsel, for defendant. 


OPINION 
Restani, Judge: Plaintiff China Diesel Imports, Inc. (“CDI”) chal- 
lenges the decision of the United States Customs Service excluding cer- 


tain JINMA model 1100 diesel engines from entry on the ground that 
the engines are the product of prohibited labor as defined in § 307 of the 
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Tariff Act of 1930. See 19 U.S.C. § 1307 (1988). Both CDI and Customs 
move for summary judgment on the issue of whether Customs correctly 
determined that the class of diesel engines in question was the product 
of forced or convict labor and therefore properly prohibited entry into 
the United States. 


BACKGROUND 


Plaintiffis an American importer of small diesel engines from various 
manufacturers in the People’s Republic of China (“PRC”). A shipment 
of 50 diesel engines, JINMA model 1100 (“subject engines”), arrived at 
the port of Los Angeles on October 19, 1991 and was entered into the 
United States on or about November 5, 1991. The invoice identified the 
subject engines as “DIESEL ENGINES (JINMA BRAND) MODEL 
1100” manufactured by “Yunnan Machinery Imp. & Exp., 10th F1. Beij- 
ing Rd, Kunming, CN.” Protest No. 2501-92-100030, Ex. B, at 10. 

At the time of entry, certain products from China were suspected of 
being manufactured by prison labor camps. On October 9, 1991, Cus- 
toms had published a notice in the Federal Register, 56 Fed. Reg. 50,972 
(Dep’t Treas. 1991), that a public hearing would take place on Novem- 
ber 1, 1991 “to obtain any relevant information concerning recent 
allegations that merchandise [was] being imported into the United 
States which was produced in the People’s Republic of China by means 
of convict, forced or indentured labor.” Id. at 50,972. 

The Commissioner of Customs issued a detention order on November 
14, 1991 advising all district directors to withhold the release of the sub- 
ject engines. Def.’s Ex. H; Pl.’s Ex. 14. Customs issued a demand to CDI 
for redelivery of the fifty JINMA model 1100 diesel engines on the fol- 
lowing day. Def.’s Ex. J. CDI was able to redeliver forty-nine of the fifty 
engines, although one engine sold prior to this notice was irretrievable. 
Pl.’s Ex. 1, Decl. of Hardy Day, {| 14. 

CDI has made a number of attempts to establish that JINMA model 
1100 diesel engines were not produced with prohibited labor. In partic- 
ular, on January 14, 1992, CDI submitted a “Verification of Labor 
employed by Yunnan JINMA Diesel Engine Works,” dated December 
27, 1991, which claims that the subject engines were produced by 
“employees who work voluntarily and receive wages for their labor” and 
that “no prison, forced, or slave labor is employed * * * in its production 
process of export products.” Def.’s Ex. N, at 32. CDI offered this verifica- 
tion as “proof of admissibility” pursuant to 19 C.ER. § 12.43(a) (1993).? 

On January 27, 1992, Customs determined that diesel engines 
manufactured in China by the Golden Horse (JINMA) Diesel Engine 
Factory are produced with convict and/or forced and/or indentured 
labor and therefore should be denied entry pursuant to 19 U.S.C. § 1307. 


1 See Pl.’s Ex. 1, Decl. of Hardy Day, 11 21-39. In his declaration, Day detailed his earlier visits to the engine factory in 
China and explained that he did not see any signs of prison, forced or indentured labor at the engine factory. 

2“Ifan importer of any article * * * desires to contend that the article was not mined, produced, or manufactured in 
any part with the use of a class of labor specified in section 307, Tariff Act of 1930, he shall submit to the Commissioner 
of Customs * * * a certificate of origin in the form set forth below, signed by the foreign seller or owner of the article.” 
19 C.ER. § 12.43(a). 
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This determination was published on March 18, 1992 in the Federal 
Register with an effective date of March 23. Merchandise Imported from 
the People’s Republic of China Produced by Convict, Forced or Inden- 
tured Labor, 57 Fed. Reg. 9469 (Dep’t Treas. 1992). Accordingly, plain- 
tiff’s engines were excluded from entry and plaintiff was so advised on 
April 14, 1992. 

CDI filed a protest of the determination on May 21, 1992. CDI argued 
that its engines were not made with convict labor, and that no compara- 
ble engine is made domestically and therefore the “consumptive 
demand exception” of 19 U.S.C. § 1307 applies.? Pl.’s Ex. 20, Attach- 
ment A, 1 11 and 12(D). A memorandum written by Stuart Seidel, the 
director of International Trade Compliance Division, Office of Regula- 
tions and Rulings, on March 2, 1993, revealed that “[a] thorough 
examination of the evidentiary record in this case leads us to conclude 
that the information compiled during the investigation that produced 
the January 27, 1992, order was not sufficiently conclusive to justify the 
exclusion of the diesel engines from entry. However, * * * in June 1992, 
Customs received confirmation’ that the diesel engines were, in fact, 
convict-made.” Pl.’s Ex. 22, at 3-4. On October 29, 1992 Customs 
inspected the Jinma Diesel Engine Factory and reported “no direct evi- 
dence of prison labor involving assembly of diesel engines.” P1.’s Ex. 25, 
at 1; see also Def.’s Ex. R. However, a discussion with Reform Through 
Labor Deputy Director Wang Migdi suggested that “some of the build- 
ings in the Jinma Diesel Engine factory compound are in fact part of the 
Yunnan No. 1 Prison. * * * [T]he two entities share a compound and are 
not completely separate facilities as the Yunnan authorities claimed.” 
Pl.’s Ex. 25, at 3. A follow up visit was requested but as of October 1993 
this visit had not been granted by the Chinese government.° 

Customs did not formally deny plaintiff’s protest until March 1993, 
almost a year after the protest was filed. The parties failed to advise the 
court of the actual denial of protest, but the court deemed the denial to 
have occurred because of the passage of time. China Diesel Imports, Inc. 
v. United States, Slip Op. 93-91 (June 2, 1993) (denying defendant’s 
motion to dismiss for lack of subject matter jurisdiction).® Plaintiff's 
action, filed on October 16, 1992, challenges the protest denial and 
asserts that the subject diesel engines should be allowed entry into the 
United States. 


3The provisions of § 1307 that prohibit the importation of convict-made goods are not applicable to “goods, wares, 
articles, or merchandise so mined, produced, or manufactured which are not mined, produced, or manufactured in such 
quantities in the United States as to meet the consumptive demands of the United States.” 19 U.S.C. § 1307 (“con- 
sumptive demand exception”). 

4The June 1992 confirmation, from the SCR/Hong Kong office, was that the Jinma/Golden Horse diesel engine facil- 
ity is areform-through-labor/education-through-labor facility which produces the “Golden Horse” (Jinma) model 1100 
diesel engine. Def.’s Ex. BB, at 2. 

°On August 7, 1992 the United States signed a Memorandum of Understanding (“MOU”) with the People’s Republic 
of China. The MOU promised further investigations by the United States into the prison camps of China. Pursuant to 
this agreement, the State Department requested that the Golden Horse (JINMA) Diesel Engine Factory be examined 
for further evidence of prohibited labor manufacturing activities. 


6Defendant has abandoned its challenge to jurisdiction. 
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DISCUSSION 
A. Standard of Review: 


The court’s jurisdiction in this case is predicated on 28 U.S.C. 
§ 1581(a) (1988) because China Diesel commenced this action to contest 
the denial of its May 21, 1992 protest. In a civil action contesting the 
denial of a protest, the court must make its determinations on the basis 
of the record before the court. 28 U.S.C. § 2640(a) (1988). The question 
here is whether the court will limit its review to the record before the 
agency on some or all issues, will refrain from reviewing certain issues at 
all, or will conduct a trial de novo as is generally appropriate for protest 
denial cases. Plaintiff does not appear to request a trial de novo but seeks 
review of the record on an ordinary Administrative Procedure Act 
(“APA”) basis. 

Defendant, on the other hand, contends that the notice published in 
the Federal Register, the public hearing and the subsequent investiga- 
tion constituted a rulemaking procedure and that this portion of the 
decision, at least, is non-reviewable. See Florsheim Shoe Co. v. United 
States, 744 F.2d 787, 796 (Fed. Cir. 1984). Defendant argues that an 
agency’s actions promulgating a rule that implements a statute are 
entitled to substantial deference. See Central Soya Co. v. United States, 
761 F Supp. 133, 137 (Ct. Int’] Trade 1991) (citing Chevron U.S.A. Inc. v. 
Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984)). 

The APA defines a rule as 


the whole or part of an agency statement of general or particular 
applicability and future effect designed to implement, interpret, or 
prescribe law or policy. 


5 U.S.C. § 551(4) (1988). A rule is legislative in nature and is intended to 
have prospective effect only, while an adjudication is judicial, has an 
accusatory flavor and relates to past or current events. American 
Express Co. v. United States, 472 F.2d 1050, 1055 (C.C.PA. 1973). 

In this case Customs gathered evidence to determine whether the 
importation of particular diesel engines by CDI would violate 19 U.S.C. 
§ 1307. Customs’ determination charged CDI with importation of con- 
vict-made goods, demanded redelivery of the engines previously 
imported and excluded the goods from entry. 57 Fed. Reg. at 9470; Def’s 
Ex. J. The determination by Customs to exclude particular diesel 
engines made in a specific factory was not a rulemaking, but rather an 
adjudication pursuant to 19 U.S.C. § 1307 and therefore not entitled to 
rulemaking deference. 

For similar reasons Florsheim Shoe Co., 744 F.2d 787, does not apply. 
There is no room for broad executive discretionary decision-making 
here. See 19 U.S.C. § 2464 (1988) (granting executive authority to imple- 
ment Generalized System of preferences). As the discussion of the stat- 
ute and its legislative history reveal, there are very specific 
requirements for exclusion of goods under 19 U.S.C. § 1307—require- 
ments that are suitable for adjudication. 
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Section 307 of the Tariff Act of 1930, as amended, provides that 


[aJll goods, wares, articles, and merchandise manufactured wholly 
or in part in any foreign country by convict labor or/and forced labor 
or/and indentured labor under penal sanctions shall not be entitled 
to entry at any of the ports of the United States, and the importa- 
tion thereof is hereby prohibited * * *; but in no case shall such pro- 
visions be applicable to goods, wares, articles, or merchandise so 
mined, produced, or manufactured which are not mined, produced, 
or manufactured in such quantities in the United States as to meet 
the consumptive demands of the United States. 


19 U.S.C. § 1307. Section 1307 was enacted by Congress to protect 
domestic producers and workers from the unfair competition that 
would result from the importation of foreign goods produced by forced 
labor, only allowing access to such goods when they are in short supply 
domestically. McKinney v. United States Dep’t of Treas., 799 F.2d 1544, 
1557 (Fed. Cir. 1986). 

“Forced labor” is defined in § 1307 as “all work or service which is 
exacted from any person under the menace of any penalty for its nonper- 
formance and for which the worker does not offer himself voluntarily.” 
19 U.S.C. § 1307. Convict or prison labor is not defined in § 1307 but 
does not include labor by prisoners on parole or probation. See C.S.D. 
79-317, 13 Cust. Bull. 1473, 1474-75 (1978). Section 1307 does not 
define “indentured labor under penal sanctions.” The legislative his- 
tory, however, defines this labor as a “contract entered into by an 
employee the enforcement of which can be accomplished by process or 
Penalties.” 71 Cong. Rec. 4489 (1929) (statement of Sen. Blaine). Con- 
gress emphasized that an indentured contract with penal sanctions has 
a definite and specific meaning in the countries and colonies where such 
contracted labor is used. Id. 

The regulations provide that ifa Customs officer has reason to believe 
that any class of merchandise is, or is likely to be, imported into the 
United States in violation of § 1307 he or she shall communicate this 
belief to the Commissioner of Customs. 19 C.F.R. § 12.42(a) (1993). On 
receiving this communication, the Commissioner will investigate the 
charges, considering any representations offered by foreign interests, 
importers, domestic producers, or other interested persons. Id. 
§ 12.42(d). If the Commissioner finds at any time “that information 
available reasonably but not conclusively indicates that merchandise 
within the purview of section [1307] is being, or is likely to be, imported, 
* * * the district directors shall thereupon withhold release of any such 
merchandise.” Jd. § 12.42(e). 

Once the Commissioner determines that merchandise is subject to 
the provisions of § 1307, he or she is required to publish “a finding to 
that effect” in the Customs Bulletin and Federal Register. Id. § 12.42(f). 
Indeed, the evidentiary standards established by the Customs Service 
require that the Commissioner “actually determine[ / ‘that the mer- 
chandise is subject to’ section 1307.” Enforcement of U.S. prohibitions 
on the Importation of Goods produced by Convict Labor: Hearing Before 
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the Subcomm. on Int’l Trade of the Senate Comm. on Finance, 99th 
Cong., 1st Sess. 53, § II, 1C (1985) (emphasis added) (“Evidentiary Stan- 
dards”). Additionally, § 1307 only prohibits the entry of merchandise 
that “actually contains ‘wholly or in part’ components made with pro- 
hibited labor.” Evidentiary Standards, at § III, 1A (emphasis added). 

A review of cases decided under § 1307 reveals that the statute applies 
where Customs has specific information that imported merchandise is 
produced with prohibited labor. Customs has applied § 1307 where ex- 
prisoners have attested that certain products were produced by prison 
labor. Crabmeat from the Soviet Union, in Id. at 139. Products have also 
been denied entry under § 1307 when the importer has admitted that 
the machine was produced in a penitentiary. Gymnastic Equipment 
from Canada, in id. at 139-40. Even in situations where there is general 
evidence of prison labor products, Customs has refused to find imports 
violative under § 1307 when the evidence does not disclose positive, spe- 
cific evidence of the use of prison labor or does not constitute first-hand 
knowledge of alleged forced labor practices. See Cameras from Japan, in 
Forced Labor in the Soviet Union: Hearing before the Subcomm. on 
Human Rights and Int’l Orgs. of the House Comm. on Foreign Affairs 
and the Comm’n on Sec. and Cooperation in Europe, 98th Cong., 1st 
Sess. 79 (1983); Cameras from East Germany, in id. 

Once merchandise is determined to be subject to § 1307, it may not be 
imported unless the importer can establish “by satisfactory evidence 
that the merchandise was not mined, produced, or manufactured in any 
part with the use of a class of labor specified in the finding.” 19 C.ER. 
§ 12.42(g). An importer may contest a finding by submitting to Cus- 
toms, within three months after the date of importation, a certificate of 
origin signed by the foreign seller and a statement from the importer 
showing that “every reasonable effort [was made] to determine the 
source of the merchandise.” Id. § 12.43(a), (b) (1993) (“proof of admissi- 
bility”). Ifthe importer fails to offer proof of admissibility that the mer- 
chandise does not violate the statute, Customs is required to notify the 
importer in writing that the merchandise is excluded from entry into 
the United States. Id. § 12.44. Upon the expiration of sixty days after 
notification, the merchandise is treated as abandoned and destroyed, 
unless the importer exports the merchandise or files a protest provided 
by § 514 of the Tariff Act of 1930. Id. This is clearly an adjudication, not 
rulemaking or a discretionary foreign policy choice. Thus, this is a 
reviewable issue. The next question is what is the standard of review. 

Once a protest is filed and denied and suit is filed in this court, the 
court is directed to adjudicate the matter on the record before the court. 
28 U.S.C. § 2640(a)(1). It is undisputed that ordinarily this means that 
the court will itself adjudge all factual issues de novo. ITT Corp. uv. 
United States, No. 93-1313, at 10-11 (Fed. Cir. May 3, 1994) (interpret- 
ing § 2640 (a) to require that a court make its own findings of fact rather 
than relying on those on the agency record); H.R. Rep. No. 1235, 96th 
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Cong., 2d Sess. 59 (1980) (interpreting § 2640(a) as providing for a trial 
de novo), reprinted in 1980 U.S.C.C.A.N. 3729, 3770-71. 

In the specific case of customs brokers’ license denials, relied on by 
defendant, because of conflicting statutory provisions, 28 U.S.C. 
§ 2640(a) is read to mean merely that the court may accept supplemen- 
tal information and decide whether to remand to the agency for final 
decision-making. Compare 28 U.S.C. § 2640(a) with 19 US.C. 
§ 1641(b)(2) and (e)(3), (4) (1988) (providing for review on substantial 
evidence basis and grounds for receiving new evidence). The peculiar 
competing statutory provisions and the nature of licensing weighs 
against ordinary de novo trial. See Bell v. United States, 839 F. Supp. 874, 
877-79 (Ct. Int’l Trade 1993); Pietrofeso v. United States, 801 F. Supp. 
743, 744-45 (Ct. Int’] Trade 1992). There are no such competing statu- 
tory provisions, nor indications of legislative intent, weighing against a 
trial de novo in a protest denial case, such as is at hand. 

Despite this situation, plaintiff seems to request only that Customs 
make new factual findings, which would then be reviewed by the court 
under APA standards. See 5 U.S.C. § 706 (1988). Of course, APA review 
is applicable to cases covered by 28 U.S.C.A. § 2640(e) (West Supp. 1994), 
which specifically excludes cases covered by 28 U.S.C. § 2640(a). Thus, 
the court concludes that in a case brought by an importer pursuant to 
protest denial jurisdiction, APA review is inappropriate and summary 
judgment may be granted only if there are no material factual disputes. 
USCIT Rule 56. 


B. Prison Labor: 


The record before the agency that has been presented to the court con- 
tains a November 1991 report from the SCR/Hong Kong Customs office, 
which reflects that “JINMA” (translated as “GOLDEN HORSE”) brand 
diesel engines are being manufactured by forced or prison labor in 
China. Def’s Ex. F. According to the report, the manufacturer of these 
engines is the GOLDEN HORSE DIESEL (ENGINE) FACTORY, Yun- 
nan Province, China. Jd. An unidentified source of the SCR/Hong Kong 
office traced the engines imported by CDI to this factory. Id. This report 
is the primary documentary evidence supporting Customs’ original 
determination that the subject engines were being produced with pro- 
hibited labor in violation of § 1307. See Def.’s Ex. M. This report, how- 
ever, does not definitively establish that JINMA model 1100 diesel 
engines, the model imported by CDI, were made with forced or prison 
labor by the JINMA (Golden Horse) Diesel Engine Factory. 

Other documentary evidence consists of a report from Asia Watch. On 
November 21, 1991, the American Embassy in Beijing sent to the State 
Department a telegram concluding that the Asia Watch report “is based 
on several solid facts surrounded by less firm supposition * * *. The Asia 
Watch analysis of the Yunnan prison labor system and its overall eco- 
nomic role in the province is apparently based on limited information 
and is not completely accurate.” Pl.’s Ex. 19. 





U.S. COURT OF INTERNATIONAL TRADE 67 


In addition, an internal memorandum prepared by Stuart Seidel’ 
stated that “[a] thorough examination of the evidentiary record in this 
case leads us to conclude that the information compiled during the 
investigation that produced the January 27, 1992, order was not suffi- 
ciently conclusive to justify the exclusion of the diesel engines from 
entry.” Pl.’s Ex. 22, at 3. Seidel nevertheless affirmed Customs’ deter- 
mination based on an informational report dated June 11, 1992. Id. at 5. 
In this report, received almost three months after Customs issued its 
determination to exclude the engines, the SCR/Hong Kong identified 
the JINMA (Golden Horse) Diesel Engine Factory as a forced labor 
enterprise that used such labor to produce JINMA model 1100 diesel 
engines. Def.’s Ex. BB. 

In opposition is the following information: Mr. Day, President of CDI, 
informed Customs that during his 1983 visit to the factory he saw no 
guards, guns, or barbed wire to indicate that the factory doubled as a 
prison facility. Day’s declaration states that he has “no evidence in [his] 
possession, nor [has he] received any information at any time, to prove 
that the detained engines and accompanying tool kits are produced with 
forced, convict or slave labor in violation of Section [1307].” Pl.’s Ex. 1, 
Decl. of Hardy Day, 1 18. Although Day visited the factory, Customs 
never asked the Chinese for an inspection of the JINMA (Golden Horse) 
Diesel Engine Factory, prior to making its determination. Customs 
claims that relations with China, at the time, did not permit an inspec- 
tion of the factory. James Zimmerman, plaintiff's attorney, declares that 
in December 1991, representatives of JINMA (Golden Horse) Diesel 
Engine Factory welcomed an inspection of their facility. Pl.’s Ex. 33, 
Decl. of James Zimmerman, 12. 

Also on record is a verification of labor from Mao Yong Ying, the Fac- 
tory Director of JINMA (Golden Horse) Diesel Engine Factory, which 
states that the subject engines were not produced with prohibited 
labor.’ Pl.’s Ex. 16. This verification was submitted as a proof of admissi- 
bility to contest Customs’ detention and subsequent decision to deny 
entry to the subject engines. 19 C.F-R. § 12.43(a), (c). The verification 
does not comply with the ‘certificate of origin’ form specified in 
§ 12.43(a). Customs argues, moreover, that the verification is ambigu- 
ous with respect to the statement that the employees work “voluntar- 
ily,” and that the statement that no proscribed labor is used in the 
production of export products has no evidentiary basis. Customs further 
notes that the verification avers only that no prison labor is used in the 


7Stuart Seidel is the Director of the Office of Regulations and Rulings, which is responsible for recommending to the 
district director whether to approve or deny a protest. Plaintiff's protest questioned Customs’ exclusion of the subject 
engines. Mr. Seidel believed his role to be reviewing the evidence and determining whether the diesel engines fell 
within the scope of the decision by the Commissioner of Customs. Pl.’s Ex. 21, Deposition of Stuart Seidel, at 63-65. 
8The verification provides that 
the following goods are produced or assembled by employees who work voluntarily and receive wages for their 
labor: 
50 JINMA BRAND 1100 DIESEL ENGINES and ACCOMPANYING TOOL KITS 
The undersigned further verifies that no prison, forced, or slave labor is employed by the YUNNAN JINMA DIE- 
SEL ENGINE WORKS in its production process of export products. 
Pl.’s Ex. 16. 
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manufacture of exported products, leaving open the question of 
whether prison labor is used for other products and, if so, how exported 
products are segregated. 

It appears to the court that there is very little value to evidence of a 
visit in 1983. The remaining evidence plaintiff offers is a very sketchy 
certificate, i.e., the verification which is not presented in affidavit form. 
This will certainly not result in summary judgment for plaintiff, who 
has the burden of proof in this matter. See 28 U.S.C. § 2639 (1988).9 

Although it has a documentary record, some of which may be admissi- 
ble, defendant likewise has failed to submit its information in affidavit 
form on many key points. Thus, its motion also is denied as to this 
issue. 


C. Consumptive Demand Exception: 


Section 1307 specifically provides that the import ban applies only to 
goods that are produced in quantities in the United States sufficient to 
meet the consumptive demands of United States consumers. 19 U.S.C. 
§ 1307. Where the goods are in insufficient supply, Customs must allow 
entry of merchandise even if manufactured by forced or indentured 
labor. Id. 

Customs concluded that the consumptive demand exception did not 
apply in this case, based on a facsimile received by Customs on January 
30, 1992 stating that a comparable diesel engine was manufactured in 
the United States by Cummins/Onan Engine Company. Def.’s Ex. T. 


However, a facsimile received on February 20, 1992 explained that 
“Cummins misunderstood regarding ‘comparable engine.’ * * * [(Cum- 
mins does] make a comparable ‘gas’ engine.” Def.’s Ex. U (emphasis 


°The evidentiary standards for a § 1307 determination also provide that because this statute was intended to protect 
American industries from foreign competitors who obtain a competitive advantage by using prison labor, the “Commis- 
sioner should make a specific finding that the use of forced labor gives that foreign producer a more than de minimus 
{sic] price advantage over American producers.” Evidentiary Standards, at § III, 1D(2). In order to avoid the exclusion 
of a class of merchandise that is overbroad, the de minimis rule requires Customs to determine on a case-by-case basis 
that goods excluded from entry are in fact gaining more than a de minimis competitive advantage resulting from the 
use of forced labor. Jd. at § III, 1E(1). If the Commissioner cannot make a specific finding regarding price advantage 
because the information is unavailable or the economy of the foreign country is state-controlled, the evidentiary stan- 
dards provide that: 
[T]he Commissioner should consider the following in determining whether a competitive advantage resulting 
from the use of forced labor is more than de minimus [sic]: 
(a) whether the econdmy is free market or state controlled; 
(b) the nature of the product (whether labor cost is a significant component); 
(c) the (apparent) value added by use of forced labor; 
(d) the number of parts added or assembled by use of forced labor, relative to the number of parts in the fin- 
ished product; 
(e) the percentage of time required for production of the article which is contributed by forced labor; and/or 
(f) any other relevant information available. 
Id. at § ITI, 1D(2). The de minimis rule is intended to prevent an agency from denying entry to goods when the economic 
contribution of the prison made portion of the product is too small to impact American producers. Jd. at § III, 1D(1). As 
argued by plaintiff here, the de minimis issue is not significantly different from the basic prison labor issue. There is no 
multiple part source issue. 


10kven if merchandise is properly excluded under § 1307, the merchandise also may be allowed entry under the 
“Hendrick Rule.” The rule allows admission of merchandise if: (1) the convicts work on their own time; (2) they work 
voluntarily; (3) the government of the country in question receives no pecuniary benefit; and (4) the wages paid the 
workers are comparable to non-convict labor. Furniture from Mexico in Evidentiary Standards, at 139. In the past Cus- 
toms has allowed entry of merchandise based on the Hendrick rule. See Handicraft Articles from Mexico, in Id. at 141; 
Hand-made Rugs from Portugal, in Id. at 143-44. 

In this case, Customs contends that an analysis of the Hendrick rule was unnecessary because Customs had informa- 
tion that receiving wages for labor in China does not establish that the merchandise is produced without prison labor. If 
plaintiff wishes to take advantage of this rule, it also must demonstrate that it has evidence to support its application. 
Plaintiff failed to support an application of this rule in its moving papers. 


| 
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added). In fact, Special Agent Richard Quintal!! concluded that the 
exception did apply because information obtained from Cunimins/ 
Onan revealed that “Cummins Engine Company, Inc., and its subsidiary 
the Onan Company do not make the equivalent diesel engine of the 1100 
Jinma engines.” PI.’s Ex. 15, Ex. A, at 4-5. The internal memorandum 
prepared by Stuart Seidel with regard to CDI’s protest concluded that 
“there are no diesel engines comparable to the Jinma Model 1100 pro- 
duced in the U.S., [but] there is a domestically-produced gasoline-pow- 
ered engine.” Pl.’s Ex. 22, at 7.12 

The deposition of Cummins/Onan representative, Kent Lobsiger, 
revealed that although the discussions in early 1992 “concentrat[ed] on 
gasoline-powered engines,” Onan does manufacture diesel engines 
comparable to the JINMA model 1100. Def.’s Ex. V., Deposition of Kent 
Lobsiger, at 51, 59. In his deposition, Lobsiger identified the “Industrial 
Engine, Diesel, Air-Cooled,” 14.6 horsepower engine manufactured by 
Onan, as an engine which would drive the 8-kilowatt generator, id. at 
52-54, and was therefore comparable to the JINMA model 1100. Lob- 
siger further concluded that Onan engine model DJA 7.2 BHP (brake 
horsepower), while comparable in “operating speed” to the JINMA 
model 1100 diesel engine, could not drive an 8-kilowatt generator of the 
type used to create the generator sets sold by CDI. Jd. at 52-53. 

The only information concerning the supply of Cummins/Onan diesel 
engines was submitted by defendant with its final brief via the affidavit 
of Brian Marier, Manager, Government Business for Onan, who con- 
firmed that the comparable engines produced by Onan were actually 
produced in the United States and available during the period January 
1, 1991 to December 31, 1992. Def.’s Ex. CC, Affidavit of Brian Marier, at 
1. This information, however, does not specify whether sufficient quan- 
tities of these engines were available to meet the consumptive demand 
of U.S. consumers. See McKinney, 799 F.2d at 1577. 

CDI argues that prior to Customs’ determination Customs refused to 
allow CDI to contact U.S. firms or submit information demonstratin 
that comparable engines are not produced in the United States.! 
Whether this is true or not, § 1307’s implementing regulations require 
that Customs consider “representations offered by foreign interests, 
importers, domestic producers, or other interested persons,” as part of 
its investigation. 19 C.FR. § 12.42(d). That investigation apparently did 
not result in a great deal of information on the supply sufficiency issue. 


Richard Quintal, a special agent with Customs, was assigned to investigate the allegations concerning the importa- 
tion of CDI’s engines, suspected of being manufactured by prison labor. P!.’s Ex. 15, Deposition of Richard Quintal, at 
4-5. 

12-The distinction between diesel and gas engines is significant. China Diesel’s president, Hardy Day, testified that 
there are gasoline engines available domestically for use as generator sets. Def.’s Ex. DD, Deposition of Hardy Day. at 
77. However, Day further explained that 90-95% of his customers previously owned gasoline engines and replaced 
these engines with diesel engines due to greater efficiency at a lower cost. Id. at 79; see also P1.’s Ex. 1, Decl. of Hardy 
Day, 11 40-44 (stating clear differences between gasoline and diesel engines are fuel efficiency, mechanics and simplicity 
of design, operating costs, life expectancy, relative safety of diesel fuel, and maintenance). 

13The declaration of James Zimmerman claims that “[iJn no uncertain terms, Mr. Quintal made it clear that he did 
not want my office or Plaintiff to contact domestic manufactures [sic] for information [regarding the investigation of 
the consumptive demand exception].” Pl.’s Ex. 33, 1 4. 
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It appears to the court that the affidavits leave unresolved the issue of 
whether a “comparable” engine was produced in sufficient supply 
domestically. Therefore, summary judgment on this issue is not 
appropriate. 


CONCLUSION 


The parties’ cross-motions for summary judgment are denied. The 
parties should meet and confer as to an appropriate trial schedule. The 
proposed schedule is due within 30 days hereof. 
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